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ractices 

an
d
 

ab
u
ses 

o
f 

d
o
m

in
an

t 
p
o
sitio

n
s; 

n
atio

n
al co

m
p
etitio

n
 ru

les p
ro

h
ib

itin
g
 o

th
er fo

rm
s o

f u
n
ilateral co

n
d
u
ct 

in
so

far 
as 

th
e
y
 

are 
ap

p
lied

 
to

 
u
n
d
ertak

in
g
s 

o
th

er 
th

an
 

g
atek

eep
ers 

o
r 

am
o
u
n
t 

to
 

im
p
o
sin

g
 

ad
d
itio

n
al 

o
b
lig

atio
n
s 

o
n
 

g
atek

eep
ers; 

C
o
u
n
cil 

R
eg

u
latio

n
 
(E

C
) 

N
o
 
1
3

9
/2

0
0

4
3
8
 
an

d
 
n
atio

n
al 

ru
les 

co
n
cern

in
g
 
m

erg
er 

co
n
tro

l; 
R

eg
u
latio

n
 
(E

U
) 

2
0
1
9
/1

1
5
0

; 
D

ir
ectiv

e
 
2
0
0
5
/2

9
/E

C
 
; 

C
o
u

n
cil 

D
irectiv

e 
9
3
/1

3
/E

E
C

 
and 

R
egulation 

(EU
) 

…
./.. 

of 
the 

European 
P

arliam
en

t an
d
 o

f th
e C

o
u
n
cil. 

L
V

 

                                                 
2 

C
o
u
n
cil R

eg
u
latio

n
 (E

C
) N

o
 1

3
9
/2

0
0
4
 o

f 2
0
 Jan

u
ary

 2
0
0
4
 o

n
 th

e co
n
tro

l o
f co

n
cen

tratio
n
s b

etw
een

 u
n
d
ertak

in
g
s (th

e E
C

 M
erg

er R
eg

u
latio

n
) 

(O
J L

 2
4
, 2

9
.1

.2
0
0
4
, p

. 1
). 

3 
R

egulation (EU
) …

/.. of the European Parliam
ent and of the C

ouncil  –
 p

ro
p
o
sal o

n
 a S

in
g
le M

ark
et F

o
r D

ig
ital S

erv
ices (D

ig
ital S

erv
ices A

ct) 

an
d
 am

en
d
in

g
 D

irectiv
e 2

0
0
0
/3

1
/E

C
. 
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 (C
o
m

m
en

ts): 

R
eg

u
la

tio
n
 sh

o
u
ld

 b
u
ild

 u
p
o
n
 a

n
d
 co

n
trib

u
te to

 cu
rren

t leg
a
l fra

m
ew

o
rk 

fo
r co

n
su

m
er p

ro
tectio

n
. H

o
w

ever, it sh
o
u
ld

 b
e w

ith
o
u
t p

reju
d
ice to

 th
e 

a
p
p
lica

tio
n
 

o
f 

co
n
su

m
er 

p
ro

tectio
n
 

la
w

: 
T

h
e 

U
n
fa

ir 
C

o
m

m
ercia

l 

P
ra

ctices D
irective a

n
d
 th

e U
n
fa

ir C
o
n
tra

ct T
erm

s D
irective. 

 
 

7
. 

N
atio

n
al au

th
o
rities sh

all n
o
t tak

e d
ecisio

n
s w

h
ich

 w
o
u
ld

 ru
n
 

co
u
n
ter to

 a d
ecisio

n
 ad

o
p
ted

 b
y
 th

e C
o
m

m
issio

n
 u

n
d
er th

is R
eg

u
latio

n
. 

T
h
e C

o
m

m
issio

n
 an

d
 M

em
b
er S

tates sh
all w

o
rk

 in
 clo

se co
o
p
erateio

n
 an

d
 

co
o
rd

in
ateio

n
 in

 th
eir en

fo
rcem

en
t actio

n
s o

n
 th

e b
asis o

f th
e p

rin
cip

les 

an
d
 ru

les estab
lish

ed
 in

 A
rticle 3

2
a. 

S
E

 

 (D
raftin

g
): 

T
h
e C

o
m

m
issio

n
 an

d
 M

em
b
er S

tates sh
all co

o
p
erate an

d
 co

o
rd

in
ate th

eir 

en
fo

rcem
en

t actio
n
s o

n
 th

e b
asis o

f th
e p

rin
cip

les an
d
 ru

les estab
lish

ed
 in

 

A
rticle 3

2
a. 

S
E

 

 (C
o
m

m
en

ts): 

S
E

 su
g
g
ests a clarificatio

n
 o

f th
e am

en
d
m

en
t.  

 
 

A
rticle 2

 

D
efin

itio
n
s 

 

 
 

F
o
r th

e p
u
rp

o
ses o

f th
is R

eg
u
latio

n
, th

e fo
llo

w
in

g
 d

efin
itio

n
s ap

p
ly

: 
 

 
 

(1
) 

‘G
atekeeper’ m

eans a p
ro

v
id

er o
fan

 u
n
d

ertak
in

g
 p

ro
v
id

in
g
 co

re 

p
latfo

rm
 serv

ices d
esig

n
ated

 p
u
rsu

an
t to

 A
rticle 3

; 
 

 
 

(2
) 

‘C
ore platform

 service’ m
eans any of the follow

ing: 
L

U
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 (C
o
m

m
en

ts): 

W
e 

w
o
u
ld

 
cau

tio
n
 
ag

ain
st 

in
clu

d
in

g
 
an

y
 
n

ew
 
C

P
S

 
to

 
th

is list 
w

ith
o
u
t 

proper im
pact assessm

ent, in particular w
here the “im

portant gatew
ay” 

fu
n
ctio

n
 fo

r b
u
sin

ess u
sers to

 reach
 en

d
 u

sers is less o
b
v
io

u
s.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 co
u
ld

 su
p
p
o
rt an

y
 fu

rth
er clarificatio

n
 o

n
 w

h
at co

n
stitu

tes o
n
e C

P
S

. 

L
T

 
p

relim
in

ary
 

co
u
ld

 
su

p
p
o
rt 

th
e 

list, 
p
ro

p
o
sed

 
b

y
 

th
e 

C
io

n
. 

A
n

y
 

su
g
g
estio

n
 to

 in
clu

d
e a

d
d
itio

n
a
l C

P
S

s, in
 o

u
r v

iew
, w

o
u
ld

 req
u
ire p

ro
p
er 

Im
p
act A

ssessm
en

t, as stated
 in

 th
e In

terin
stitu

tio
n
al A

g
reem

en
t. 

 
 

(a) 
o
n
lin

e in
term

ed
iatio

n
 serv

ices; 
 

 
 

(b
) 

o
n
lin

e search
 en

g
in

es; 
 

 
 

(c) 
o
n
lin

e so
cial n

etw
o
rk

in
g
 serv

ices; 
 

 
 

(d
) 

v
id

eo
-sh

arin
g
 p

latfo
rm

 serv
ices; 

 

 
 

(e) 
n
u
m

b
er-in

d
ep

en
d

en
t in

terp
erso

n
al co

m
m

u
n
icatio

n
 serv

ices; 
L

U
 

 (D
raftin

g
): 

(e) 
n
u
m

b
er-in

d
ep

en
d

en
t in

terp
erso

n
al co

m
m

u
n
icatio

n
 serv

ices; 
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L
U

 

 (C
o
m

m
en

ts): 

W
e 

are 
n
o
t 

co
n
v
in

ced
 

th
at 

n
u
m

b
er-in

d
ep

en
d
en

t 
in

terp
erso

n
al 

co
m

m
u
n
icatio

n
 serv

ices fu
n
ctio

n
 as an

 im
p
o
rtan

t g
atew

a
y
 m

en
tio

n
ed

 in
 

A
rticle 3

(1
)(b

). W
e th

erefo
re p

ro
p
o
se to

 d
elete th

is. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 
co

u
ld

 
su

p
p
o
rt 

su
g
g
estio

n
, 

m
ad

e 
b

y
 

o
th

er 
M

S
s, 

to
 

d
elete 

n
u
m

b
er-

in
d
ep

en
d
en

t in
terp

erso
n
al co

m
m

u
n
icatio

n
 serv

ices. T
h
e p

ro
b
lem

s, arisin
g
 

fro
m

 th
ese serv

ices, co
u
ld

 b
e ad

d
ressed

 b
y
 ex

istin
g
 law

.  

 
 

(f) 
o
p
eratin

g
 sy

stem
s; 

 

 
 

(g
) 

clo
u
d
 co

m
p
u
tin

g
 serv

ices; 
L

T
 

 (C
o
m

m
en

ts): 

L
T

 
co

u
ld

 
su

p
p
o
rt 

su
g
g
estio

n
, 

m
ad

e 
b

y
 

o
th

er 
M

S
s, 

to
 

d
elete 

n
u
m

b
er-

in
d
ep

en
d
en

t in
terp

erso
n
al co

m
m

u
n
icatio

n
 serv

ices. T
h
e p

ro
b
lem

s, arisin
g
 

fro
m

 th
ese serv

ices, co
u
ld

 b
e ad

d
ressed

 b
y
 ex

istin
g
 law

. 

 
 

(h
) 

ad
v
ertisin

g
 serv

ices, in
clu

d
in

g
 an

y
 ad

v
ertisin

g
 n

etw
o
rk

s, 

ad
v
ertisin

g
 ex

ch
an

g
es an

d
 an

y
 o

th
er ad

v
ertisin

g
 in

term
ed

iatio
n
 serv

ices, 

p
ro

v
id

ed
 b

y
 a p

ro
v
id

er o
fan

 u
n
d
ertak

in
g
 p

ro
v
id

in
g

 an
y
 o

f th
e co

re 

p
latfo

rm
 serv

ices listed
 in

 p
o
in

ts (a) to
 (g

); 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 can
 su

p
p
o
rt th

e ch
an

g
e (w

ith
 a m

in
o
r ed

ito
rial ad

ju
stm

en
t as alread

y
 

n
o
ted

 
b

y
 

S
E

). 
A

t 
th

e 
sam

e 
tim

e, 
w

e 
ag

ree 
th

at 
th

e 
d
efin

itio
n
 

o
r 

an
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explanation in the recitals of the “advertising services” and “advertising 
interm

ediation services” could provide m
ore leg

al clarity
. 

B
E

 

 (D
raftin

g
): 

(h
) 

ad
v
ertisin

g
 

serv
ices, 

in
clu

d
in

g
 

an
y
 

ad
v

ertisin
g
 

n
etw

o
rk

s, 

ad
v
ertisin

g
 ex

ch
an

g
es an

d
 an

y
 o

th
er ad

v
ertisin

g
 in

term
ed

iatio
n
 serv

ices, 

p
ro

v
id

ed
 b

y
 b

y
 a p

ro
v
id

er o
fan

 u
n
d
ertak

in
g
 p

ro
v
id

in
g
 an

y
 o

f th
e co

re 

p
latfo

rm
 serv

ices listed
 in

 p
o
in

ts (a) to
 (g

); 

S
E

 

 (D
raftin

g
): 

ad
v
ertisin

g
 

serv
ices, 

in
clu

d
in

g
 

an
y
 

ad
v

ertisin
g
 

n
etw

o
rk

s, 
ad

v
ertisin

g
 

ex
ch

an
g
es an

d
 an

y
 o

th
er ad

v
ertisin

g
 in

term
ed

iatio
n
 serv

ices, p
ro

v
id

ed
 b

y
 

b
y
 a p

ro
v
id

er o
fan

 u
n
d
ertak

in
g
 p

ro
v
id

in
g
 an

y
 o

f th
e co

re p
latfo

rm
 serv

ices 

listed
 in

 p
o
in

ts (a) to
 (g

); 

S
E

 

 (C
o
m

m
en

ts): 

S
E

 su
g
g
ests a m

in
o
r lin

g
u
istic ch

an
g
e o

f th
e am

en
d
m

en
t.  

 
B

E
 

 (D
raftin

g
): 

(i) 
w

eb
 b

ro
w

sers;  

B
E

 

 (C
o
m

m
en

ts): 
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B
E

 su
p
p
o
rts th

e p
ro

p
o
sal m

ad
e b

y
 D

E
 an

d
 F

R
 to

 in
clu

d
e w

eb
 b

ro
w

sers in
 

th
e list o

f co
re p

latfo
rm

 serv
ices.  

(3
) 

‘Inform
ation society service’ m

eans any service w
ithin the 

m
ean

in
g
 o

f p
o
in

t (b
) o

f A
rticle 1

(1
) o

f D
irectiv

e (E
U

) 2
0
1
5
/1

5
3
5
; 

 

 
 

(4
) 

‘D
igital sector’ m

eans the sector of products and services provided 
b

y
 m

ean
s o

f o
r th

ro
u

g
h
 in

fo
rm

atio
n
 so

ciety
 serv

ices; 
 

 
 

(5
) 

‘O
nline interm

ediation services’ m
eans services as defined in point 

2
 o

f A
rticle 2

 o
f R

eg
u
latio

n
 (E

U
) 2

0
1
9
/1

1
5
0
; 

 

 
 

(6
) 

‘O
nline search engine’ m

eans a digital service as defined in point 5 
o
f A

rticle 2
 o

f R
eg

u
latio

n
 (E

U
) 2

0
1
9
/1

1
5
0
; 

 

 
 

(7
) 

‘O
nline social netw

orking service’ m
eans a platform

 that enables 
en

d
 u

sers to
 co

n
n

ect, sh
are, d

isco
v
er an

d
 co

m
m

u
n

icate w
ith

 each
 o

th
er 

acro
ss m

u
ltip

le d
ev

ices an
d
, in

 p
articu

lar, v
ia ch

ats, p
o
sts, v

id
eo

s an
d
 

reco
m

m
en

d
atio

n
s; 

 

 
 

(8
) 

‘V
ideo

-sharing platform
 service’ m

eans a serv
ice as d

efin
ed

 in
 

p
o
in

t (aa) o
f A

rticle 1
(1

) o
f D

irectiv
e (E

U
) 2

0
1
0
/1

3
4; 

B
E

 

 (D
raftin

g
): 

(8
) 

‘V
ideo

-sh
arin

g
 
p
latfo

rm
 
service’ m

eans 
a 

serv
ice 

as 
d
efin

ed
 
in

 

p
o
in

t (aa) o
f A

rticle 1
(1

) o
f D

irectiv
e (E

U
) 2

0
1
0
/1

3
5; 

                                                 
4 

D
irectiv

e 2
0
1
0
/1

3
/E

U
 o

f th
e E

u
ro

p
ean

 P
arliam

en
t an

d
 o

f th
e C

o
u
n
cil o

f 1
0
 M

arch
 2

0
1
0
 o

n
 th

e co
o
rd

in
atio

n
 o

f certain
 p

ro
v
isio

n
s laid

 d
o
w

n
 b

y
 

law
, reg

u
latio

n
 o

r ad
m

in
istrativ

e actio
n
 in

 M
em

b
er S

tates co
n
cern

in
g
 th

e p
ro

v
isio

n
 o

f au
d
io

v
isu

al m
ed

ia serv
ices (A

u
d
io

v
isu

a
l M

ed
ia S

erv
ices 

D
irectiv

e) (O
J L

 9
5
, 1

5
.4

.2
0
1
0
, p

. 1
). 
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B
E

 

 (C
o
m

m
en

ts): 

B
E

: it seem
s th

at th
ere is n

o
 p

o
in

t aa.  

 
 

(9
) 

‘N
um

ber-independent interpersonal com
m

unications service’ 
m

ean
s a serv

ice as d
efin

ed
 in

 p
o
in

t 7
 o

f A
rticle 2

 o
f D

irectiv
e (E

U
) 

2
0
1
8
/1

9
7
2
; 

 

 
 

(1
0
) 

‘O
perating system

’ m
eans a system

 softw
are w

hich controls the 
b
asic fu

n
ctio

n
s o

f th
e h

ard
w

are o
r so

ftw
are an

d
 en

ab
les so

ftw
are 

ap
p
licatio

n
s to

 ru
n
 o

n
 it; 

 

 
 

(1
1
) 

‘C
loud com

puting services’ m
eans a digital service as defined in 

p
o
in

t 1
9
 o

f A
rticle 4

 o
f D

irectiv
e (E

U
) 2

0
1
6
/1

1
4
8
 o

f th
e E

u
ro

p
ean

 

P
arliam

en
t an

d
 o

f th
e C

o
u
n
cil 6; 

 

 
 

(1
2
) 

‘Softw
are application stores’ m

eans a type of online 
in

term
ed

iatio
n
 serv

ices, w
h
ich

 is fo
cu

sed
 o

n
 so

ftw
are ap

p
licatio

n
s as th

e 

in
term

ed
iated

 p
ro

d
u

ct o
r serv

ice;  

 

 
 

(1
3
) 

‘Softw
are application’ m

eans any digital product or service that 
ru

n
s o

n
 an

 o
p
eratin

g
 sy

stem
; 

 

 
 

                                                                                                                                                                                                                                                    
5 

D
irectiv

e 2
0
1
0
/1

3
/E

U
 o

f th
e E

u
ro

p
ean

 P
arliam

en
t an

d
 o

f th
e C

o
u
n
cil o

f 1
0
 M

arch
 2

0
1
0
 o

n
 th

e co
o
rd

in
atio

n
 o

f certain
 p

ro
v
isio

n
s laid

 d
o
w

n
 b

y
 

law
, reg

u
latio

n
 o

r ad
m

in
istrativ

e actio
n
 in

 M
em

b
er S

tates co
n
cern

in
g
 th

e p
ro

v
isio

n
 o

f au
d
io

v
isu

al m
ed

ia serv
ices (A

u
d
io

v
isu

al M
ed

ia S
erv

ices 

D
irectiv

e) (O
J L

 9
5
, 1

5
.4

.2
0
1
0
, p

. 1
). 

6 
D

irectiv
e (E

U
) 2

0
1
6
/1

1
4

8
 o

f th
e E

u
ro

p
ean

 P
arliam

en
t an

d
 o

f th
e C

o
u
n
cil o

f 6
 Ju

ly
 2

0
1
6
 co

n
cern

in
g
 m

easu
res fo

r a h
ig

h
 co

m
m

o
n
 lev

el o
f 

secu
rity

 o
f n

etw
o

rk
 an

d
 in

fo
rm

atio
n
 sy

stem
s acro

ss th
e U

n
io

n
 (O

J L
 1

9
4
, 1

9
.7

.2
0
1
6
, p

. 1
). 
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 (1
4
) 

‘A
ncillary service’ m

eans services provided in the context of or 
to

g
eth

er w
ith

 co
re p

latfo
rm

 serv
ices, in

clu
d
in

g
 p

a
y
m

en
t serv

ices as 

d
efin

ed
 in

 p
o
in

t 3
 o

f A
rticle 4

 o
f D

irectiv
e (E

U
) 2

0
1
5
/2

3
6
6
 an

d
 tech

n
ical 

serv
ices w

h
ich

 su
p
p
o
rt th

e p
ro

v
isio

n
 o

f p
a
y
m

en
t serv

ices as d
efin

ed
 in

 

A
rticle 3

(j) o
f D

irectiv
e (E

U
) 2

0
1
5
/2

3
6
6
, fu

lfilm
en

t, id
en

tificatio
n
 o

r 

ad
v
ertisin

g
 serv

ices; 

L
T

 

 (C
o
m

m
en

ts): 

L
T

, lik
e m

an
y
 o

th
er M

S
s, w

o
u
ld

 lik
e to

 see clearer d
efin

itio
n
 (e.g

. w
ith

 

ex
p
lan

atio
n
s 

w
h
at 

co
n
stitu

tes 
fu

lfilm
en

t 
o
r 

ad
v
ertisin

g
 
serv

ices 
an

d
 
in

 

w
h
ich

 cases th
ese serv

ices co
u
ld

 b
e treated

 as an
cilliary

/sep
arate C

P
S

) to
 

av
o
id

 an
y
 am

b
ig

u
ity

.  

E
S

 

 (C
o
m

m
en

ts): 

F
u
rth

er 
clarificatio

n
 
o
n

 
th

e 
list 

o
f 

serv
ices 

th
at 

w
o
u
ld

 
b
e 

in
clu

d
ed

 
as 

“ancillary service” m
ay be needed in order to ensure legal certainty and 

p
red

ictab
ility

.   

 
 

(1
5
) 

‘Identification service’ m
eans a type of ancillary services that 

en
ab

les an
y
 ty

p
e o

f v
erificatio

n
 o

f th
e id

en
tity

 o
f en

d
 u

sers o
r b

u
sin

ess 

u
sers, reg

ard
less o

f th
e tech

n
o
lo

g
y
 u

sed
; 

 

 
 

(1
6
) 

‘End user’ m
eans any natural or legal person using core platform

 
serv

ices o
th

er th
an

 as a b
u
sin

ess u
ser; 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 
su

p
p
o
rts 

M
S

s, 
w

h
ich

 
ask

 
fo

r 
g
reater 

clarity
 

in
 

th
e 

D
M

A
 

itself 

(p
referab

ly
 in

 th
e o

p
eratio

n
al p

art) w
h

at co
n
stitu

tes activ
e m

o
n
th

ly
 en

d
 

u
sers. 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e d

efin
itio

n
 o

f activ
e m

o
n
th

ly
 en

d
 u

sers sh
all b

e sp
ecified

 in
 an

 A
n
n
ex

, 
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n
o
tw

ith
stan

d
in

g
 

th
e 

p
o
ssib

ility
 

o
f 

th
e 

C
o
m

m
issio

n
 

to
 

u
p
d
ate 

th
e 

m
eth

o
d
o
lo

g
y
 
o
r 

in
d
icato

rs 
ch

o
sen

. 
T

h
is 

is 
p
articu

larly
 
im

p
o
rtan

t 
g
iv

en
 

th
at th

e tex
t o

f th
e rap

p
o
rteu

r alread
y
 in

clu
d
es th

ese d
efin

itio
n
s. 

C
o
m

m
issio

n
´s in

p
u

t at th
is p

o
in

t w
o
u
ld

 b
e h

ig
h
ly

 ap
p
reciated

.  

 
 

(1
7
) 

‘Business user’ m
eans any n

atu
ral o

r leg
al p

erso
n
 actin

g
 in

 a 

co
m

m
ercial o

r p
ro

fessio
n

al cap
acity

 u
sin

g
 co

re p
latfo

rm
 serv

ices fo
r th

e 

p
u
rp

o
se o

f o
r in

 th
e co

u
rse o

f p
ro

v
id

in
g
 g

o
o
d
s o

r serv
ices to

 en
d
 u

sers; 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 
su

p
p
o
rts 

M
S

s, 
w

h
ich

 
ask

 
fo

r 
g
reater 

clarity
 

in
 

th
e 

D
M

A
 

itself 

(p
referab

ly
 

in
 

th
e 

o
p
eratio

n
al 

p
art) 

w
h
at 

co
n

stitu
tes 

activ
e 

m
o
n
th

ly
 

b
u
sin

ess u
sers. 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e 

d
efin

itio
n
 
o
f 

y
early

 
activ

e 
b
u
sin

ess 
u
sers 

sh
all 

b
e 

sp
ecified

 
in

 
an

 

A
n
n
ex

, n
o
tw

ith
stan

d
in

g
 th

e p
o
ssib

ility
 o

f th
e C

o
m

m
issio

n
 to

 u
p
d
ate th

e 

m
eth

o
d
o
lo

g
y
 
o
r 

in
d
icato

rs 
ch

o
sen

. 
T

h
is 

is 
p
articu

larly
 
im

p
o
rtan

t 
g
iv

en
 

th
at th

e tex
t o

f th
e rap

p
o
rteu

r alread
y
 in

clu
d
es th

ese d
efin

itio
n
s. 

C
o
m

m
issio

n
´s in

p
u

t at th
is p

o
in

t w
o
u
ld

 b
e h

ig
h
ly

 ap
p
reciated

. 

 
 

 (1
8
) 

‘R
anking’ m

eans the relative prom
inence given to goods or 

serv
ices o

ffered
 th

ro
u

g
h
 o

n
lin

e in
term

ed
iatio

n
 serv

ices o
r o

n
lin

e so
cial 

n
etw

o
rk

in
g
 serv

ices, o
r th

e relev
an

ce g
iv

en
 to

 search
 resu

lts b
y
 o

n
lin

e 

search
 en

g
in

es, as p
resen

ted
, o

rg
an

ised
 o

r co
m

m
u
n
icated

 b
y
 th

e p
ro

v
id

ers 

o
f o

n
lin

e in
term

ed
iatio

n
 serv

ices o
r o

f o
n
lin

e so
cial n

etw
o
rk

in
g
 serv

ices 

o
r b

y
 p

ro
v
id

ers o
f o

n
lin

e search
 en

g
in

es, resp
ectiv

ely
, w

h
atev

er th
e 

tech
n
o
lo

g
ical m

ean
s u

sed
 fo

r su
ch

 p
resen

tatio
n
, o

rg
an

isatio
n
 o

r 

co
m

m
u
n
icatio

n
;  
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 (1
9
) 

‘D
ata’ m

eans any digital representation of acts, facts or 
in

fo
rm

atio
n
 an

d
 an

y
 co

m
p
ilatio

n
 o

f su
ch

 acts, facts o
r in

fo
rm

atio
n
, 

in
clu

d
in

g
 in

 th
e fo

rm
 o

f so
u
n
d
, v

isu
al o

r au
d
io

v
isu

al reco
rd

in
g
; 

 

 
 

(2
0
) 

‘Personal data’ m
eans any inform

ation as defined in point 1
 o

f 

A
rticle 4

 o
f R

eg
u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
; 

 

 
 

(2
1
) 

‘N
on

-personal data’ m
eans data other than personal data as defined 

in
 p

o
in

t 1
 o

f A
rticle 4

 o
f R

eg
u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
; 

 

 
 

(2
2
) 

‘U
ndertaking’ m

eans all linked enterprises or connected 
u
n
d
ertak

in
g
s th

at fo
rm

 a g
ro

u
p
 th

ro
u

g
h
 th

e d
irect o

r in
d
irect co

n
tro

l o
f an

 

en
terp

rise o
r u

n
d
ertak

in
g
 b

y
 an

o
th

er an
d
 th

at are en
g
ag

ed
 in

 an
 eco

n
o
m

ic 

activ
ity

, reg
ard

less o
f th

eir leg
al statu

s an
d
 th

e w
ay

 in
 w

h
ich

 th
e
y
 are 

fin
an

ced
; 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 su
p
p
o
rts th

e u
se of the term

 “undertaking”, w
hich is an established 

co
n
cep

t in
 co

m
p
etitio

n
 law

. 

 
 

(2
3
) 

‘C
ontrol’ m

eans the possibility of exercising decisive influence on 
an

 u
n
d
ertak

in
g
, as u

n
d

ersto
o
d
 in

 A
rticle 3

(2
) o

f R
eg

u
latio

n
 (E

U
C

) N
o
 

1
3
9
/2

0
0
4

.; 

 

 
 

(2
4
) 

‘Turnover’ m
eans the am

ount derived by an undertaking as 
d
efin

ed
 in

 A
rticle 5

(1
) o

f R
eg

u
latio

n
 (E

C
) N

o
 1

3
9

/2
0
0
4
;  

B
E

 

 (C
o
m

m
en

ts): 

B
E

 
w

e 
su

p
p
o
rt 

th
e 

in
tro

d
u
ctio

n
 

o
f 

th
is 

d
efin

itio
n
 

th
at 

p
ro

v
id

es 
m

o
re 

clarity
.  

 
 

(2
5
) 

‘Profiling’ m
eans profiling as defined

 in
 A

rticle 4
(4

) o
f R

eg
u
latio

n
 

(E
U

) 2
0
1
6
/6

7
9
; 

B
E
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 (C
o
m

m
en

ts): 

B
E

 su
p
p
o
rts th

e in
tro

d
u
ctio

n
 o

f th
is d

efin
itio

n
.  

 
 

(2
6
) 

‘C
onsent’ of the data subject m

eans consent as defined in A
rticle 

4
(1

1
) o

f R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 su
p
p
o
rts th

e in
tro

d
u
ctio

n
 o

f th
is d

efin
itio

n
.  

 
 

(2
7
) 

‘N
ational court’ m

eans a court or tribunal of a M
em

ber State 
w

ith
in

 th
e m

ean
in

g
 o

f A
rticle 2

6
7
 T

F
E

U
. 

E
S

 

 (C
o
m

m
en

ts): 

S
ee co

m
m

en
t in

 A
rticle 3

3
a.  

 
 

C
h
ap

ter II  
 

 
 

G
atek

eep
ers 

 

 
 

A
rticle 3

 

D
esig

n
atio

n
 o

f g
atek

eep
ers 

 

 
 

1
. 

A
 p

ro
v
id

er o
f co

re p
latfo

rm
 serv

icesA
n
 u

n
d

ertak
in

g
 sh

all b
e 

d
esig

n
ated

 as g
atek

eep
er if: 

E
E

 

 (C
o
m

m
en

ts): 

EE supports reference to ‘undertaking’ instead of ‘provider’. 
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E
S

 

 (C
o
m

m
en

ts): 

S
p
ain

 w
elco

m
es th

is m
o
d
ificatio

n
 as it p

ro
v
id

es leg
al certain

ty
 to

 th
e tex

t. 

R
eferences to “provider of core platform

 services” should be m
odified 

also
 in

 th
e recitals.  

 
 

(a) 
it h

as a sig
n
ifican

t im
p
act o

n
 th

e in
tern

al m
ark

et; 
 

 
 

(b
) 

it o
p
eratesp

ro
v
id

es a co
re p

latfo
rm

 serv
ice w

h
ich

 serv
es as an

 

im
p
o
rtan

t g
atew

a
y
 fo

r b
u

sin
ess u

sers to
 reach

 en
d
 u

sers; an
d

 
 

 
 

(c) 
it en

jo
y
s an

 en
tren

ch
ed

 an
d
 d

u
rab

le p
o
sitio

n
 in

 its o
p
eratio

n
s o

r it 

is fo
reseeab

le th
at it w

ill en
jo

y
 su

ch
 a p

o
sitio

n
 in

 th
e n

ear fu
tu

re. 
 

 
 

2
. 

A
 p

ro
v
id

er o
f co

re p
latfo

rm
 serv

icesA
n
 u

n
d

ertak
in

g
 sh

all b
e 

p
resu

m
ed

 to
 satisfy

: 
 

 
 

(a) 
th

e req
u
irem

en
t in

 p
arag

rap
h
 1

 p
o
in

t (a) w
h

ere th
e u

n
d
ertak

in
g
 to

 

w
h
ich

 it b
elo

n
g
sit ach

iev
es an

 an
n
u
al E

E
A

 tu
rn

o
v

er eq
u
al to

 o
r ab

o
v
e 

E
U

R
 6

.5
 b

illio
n
 in

 each
 o

f th
e last th

ree fin
an

cial y
ears, o

r w
h
ere th

eits 

av
erag

e m
ark

et cap
italisatio

n
 o

r th
eits eq

u
iv

alen
t fair m

ark
et v

alu
e o

f th
e 

u
n
d
ertak

in
g
 to

 w
h
ich

 it b
elo

n
g
s am

o
u
n
ted

 to
 at least E

U
R

 6
5
 b

illio
n
 in

 th
e 

last fin
an

cial y
ear, an

d
 it p

ro
v
id

es ath
e sam

e co
re p

latfo
rm

 serv
ice in

 at 

least th
ree M

em
b

er S
tates; 

 

 
 

(b
) 

th
e req

u
irem

en
t in

 p
arag

rap
h
 1

 p
o
in

t (b
) w

h
ere it p

ro
v
id

es a co
re 

p
latfo

rm
 serv

ice th
at h

as m
o
re th

an
 4

5
 m

illio
n
 m

o
n
th

ly
 activ

e en
d
 u

sers 

estab
lish

ed
 o

r lo
cated

 in
 th

e U
n
io

n
 an

d
 m

o
re th

an
 1

0
 0

0
0
 y

early
 activ

e 

L
T
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 b
u
sin

ess u
sers estab

lish
ed

 in
 th

e U
n
io

n
 in

 th
e last fin

an
cial y

ear; 
 (C

o
m

m
en

ts): 

L
T

 
su

p
p
o
rts 

M
S

s, 
w

h
ich

 
ask

 
fo

r 
g
reater 

clarity
 

in
 

th
e 

D
M

A
 

itself 

(p
referab

ly
 in

 th
e o

p
eratio

n
al p

art) w
h

at co
n
stitu

tes activ
e m

o
n
th

ly
 en

d
 

u
sers/b

u
sin

ess u
sers.  

E
S

 

 (D
raftin

g
): 

(b
) 

th
e req

u
irem

en
t in

 p
arag

rap
h
 1

 p
o
in

t (b
) w

h
ere it p

ro
v
id

es a co
re 

p
latfo

rm
 serv

ice th
at h

as m
o
re th

an
 4

5
 m

illio
n
 m

o
n
th

ly
 activ

e en
d
 u

sers 

estab
lish

ed
 o

r lo
cated

 in
 th

e U
n
io

n
 an

d
 m

o
re th

an
 1

0
 0

0
0
 y

early
 activ

e 

b
u
sin

ess u
sers estab

lish
ed

 in
 th

e U
n
io

n
 in

 th
e last fin

an
cial y

ear. M
o
n

th
ly

 

a
ctiv

e en
d

 u
sers a

n
d

 y
ea

rly
 a

ctiv
e b

u
sin

ess u
sers sh

a
ll b

e m
ea

su
red

 

ta
k

in
g
 
in

to
 a

cco
u

n
t 

[th
e 

in
d

ica
to

rs/th
e 

m
eth

o
d

o
lo

g
y
] 

set o
u

t in
 
th

e
 

A
n

n
ex

 to
 th

is R
eg

u
la

tio
n

. 

E
S

 

 (C
o
m

m
en

ts): 

A
 

referen
ce 

to
 

th
e 

A
n
n
ex

 
m

ig
h
t 

b
e 

n
eed

ed
. 

T
h
e 

d
raftin

g
 

o
f 

IM
C

O
´s 

rap
p
o
rteu

r´s 
d
raft 

rep
o

rt 
h
as 

b
een

 
u
sed

 
as 

in
sp

iratio
n
 
fo

r 
th

is 
d
raftin

g
 

su
g
g
estio

n
. 

It 
is 

im
p
o
rtan

t 
th

at 
th

e 
C

o
u
n
cil 

in
clu

d
e 

an
 

A
n
n

ex
 

in
 

th
e 

co
n
sen

su
s tex

t fo
r th

e p
o
ten

tial n
eg

o
tiatio

n
 w

ith
 th

e P
arliam

en
t.  

  

 
 

fo
r th

e p
u
rp

o
se o

f th
e first su

b
p

arag
rap

h
, m

o
n
th

ly
 activ

e en
d
 u

sers sh
all 

refer to
 th

e av
erag

e n
u
m

b
er o

f m
o
n
th

ly
 activ

e en
d
 u

sers th
ro

u
g
h
o
u
t th

e 

larg
est p

art o
f th

e last fin
an

cial y
ear; 

L
T

 

 (C
o
m

m
en

ts): 
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LT w
ould like to see an explanation of “th

ro
u

g
h

o
u
t th

e la
rg

est p
a
rt o

f 

th
e last fin

an
cial y

ear;” (how
 it should be calculated and defined?) 

B
E

 

 (D
raftin

g
): 

fo
r th

e p
u
rp

o
se o

f th
e first su

b
p
arag

rap
h
, m

o
n
th

ly
 activ

e en
d
 u

sers sh
all 

refer to
 th

e av
erag

e n
u
m

b
er o

f m
o
n
th

ly
 activ

e en
d
 u

sers th
ro

u
g
h
o
u
t at 

least six
, n

o
t n

ecessarily
 co

n
secu

tiv
e, m

o
n
th

sth
e larg

est p
art o

f th
e last 

fin
an

cial y
ear; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 
b
eliev

es 
"(..)th

e 
la

rg
est 

p
a
rt 

o
f 

th
e 

yea
r" 

co
u
ld

 
b
e 

to
o
 
v
ag

u
e 

an
d

 

w
o
n
d
ers if a m

o
re sp

ecified
 p

erio
d
 is n

o
t d

esirab
le.   

 
 

(c) 
th

e req
u
irem

en
t in

 p
arag

rap
h
 1

 p
o
in

t (c) w
h

ere th
e th

resh
o
ld

s in
 

p
o
in

t (b
) w

ere m
et in

 each
 o

f th
e last th

ree fin
an

cial y
ears. 

 

 
 

3
. 

W
h
ere a p

ro
v
id

er o
fan

 u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 

serv
ices m

eets all th
e th

resh
o
ld

s in
 p

arag
rap

h
 2

, it sh
all n

o
tify

 th
e 

C
o
m

m
issio

n
 th

ereo
f w

ith
in

 th
ree m

o
n
th

s after th
o
se th

resh
o
ld

s are 

satisfied
 an

d
 p

ro
v
id

e it w
ith

 th
e relev

an
t in

fo
rm

atio
n
 relatin

g
 to

 th
e 

q
u
an

titativ
e th

resh
o
ld

s id
en

tified
 in

 p
arag

rap
h
 2

.. T
h
at n

o
tificatio

n
 sh

all 

in
clu

d
e th

e relev
an

t in
fo

rm
atio

n
 relatin

g
 to

 th
e q

u
an

titativ
e th

resh
o
ld

s 

id
en

tified
 in

 p
arag

rap
h
 2

 fo
r each

 o
f th

e co
re p

latfo
rm

 serv
ices o

f th
e 

p
ro

v
id

eru
n
d
ertak

in
g
 th

at m
eets th

e th
resh

o
ld

s in
 p

arag
rap

h
 2

 p
o
in

t (b
). 

T
h
e n

o
tificatio

n
 sh

all b
e u

p
d
ated

 w
h
en

ev
er o

th
er co

re p
latfo

rm
 serv

ices 

in
d
iv

id
u
ally

 m
eet th

e th
resh

o
ld

s in
 p

ara
g
rap

h
 2

 p
o
in

t (b
).  

L
U

 

 (D
raftin

g
): 

A
 failu

re b
y
 a relev

an
tS

h
o
u
ld

 th
e C

o
m

m
issio

n
 co

n
sid

er th
at an

 p
ro

v
id

er 

o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices m
eets all th

e th
resh

o
ld

s 

p
ro

v
id

ed
 in

 p
arag

rap
h
 2

, b
u
t h

as failed
 to

 n
o
tify

 th
e req

u
ired

 in
fo

rm
atio

n
 

p
u
rsu

an
t to

 th
e first su

b
p
arag

rap
h
 o

f th
is p

arag
rap

h
, th

e C
o
m

m
issio

n
 sh

all 

req
u
ire th

at u
n
d

ertak
in

g
 p

u
rsu

an
t to

 A
rticle 1

9
 to

 p
ro

v
id

e th
e relev

an
t 

in
fo

rm
atio

n
 relatin

g
 to

 th
e q

u
an

titativ
e th

resh
o
ld

s id
en

tified
 in

 p
arag

rap
h
 

2
 w

ith
in

 1
0
 w

o
rk

in
g
 d

a
y
s. T

h
e failu

re b
y
 th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

platform
 services to com

ply w
ith the C

om
m

ission’s request pursuant to 
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A
rticle 1

9
 sh

all n
o
t p

rev
en

t th
e C

o
m

m
issio

n
 fro

m
 d

esig
n
atin

g
 th

ese 

p
ro

v
id

ersth
at u

n
d
ertak

in
g
 as a g

atek
eep

ers b
ased

 o
n
 an

y
 o

th
er ev

id
en

ced
 

in
fo

rm
atio

n
 d

em
o
n

stra
tin

g
 th

a
t th

e q
u

a
n

tita
tiv

e th
resh

o
ld

s a
re m

et 

av
ailab

le to
 th

e C
o
m

m
issio

n
. W

h
ere th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

p
latfo

rm
 serv

ices co
m

p
lies w

ith
 th

e req
u
est, th

e C
o
m

m
issio

n
 sh

all ap
p
ly

 

th
e p

ro
ced

u
re set o

u
t in

 p
u
rsu

an
t to

 p
arag

rap
h
 4

 at an
y
 tim

e. 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e 1

0
 d

ead
lin

e is v
ery

 sh
o
rt fo

r a g
atek

eep
er to

 p
ro

v
id

e th
e q

u
an

titativ
e 

in
fo

rm
atio

n
. 

T
h
erefo

re, 
at 

least, 
th

e 
C

o
m

m
issio

n
 

sh
all 

d
esig

n
ate 

a 

gatekeeper not solely based on “any inform
ation available” but there 

n
eed

s 
to

 
b
e 

clear 
ev

id
en

ce 
an

d
 

d
em

o
n
stratio

n
 

th
at 

th
e 

q
u
an

titativ
e 

thresholds are m
et. “A

ny inform
ation” is too vague and unreliable. 

E
S

 

 (C
o
m

m
en

ts): 

T
h
is 

am
en

d
m

en
t 

is 
w

elco
m

e 
as 

it 
en

su
res 

leg
al 

certain
ty

 
w

h
ile 

m
ain

tain
in

g
 in

cen
tiv

es fo
r g

atek
eep

ers to
 n

o
tify

.  

T
h
e in

fo
rm

atio
n
 req

u
est th

at w
o
u
ld

 b
e d

o
n
e b

y
 th

e C
o
m

m
issio

n
 w

h
en

 an
 

u
n
d
ertak

in
g
 d

o
es n

o
t n

o
tify

 en
su

res leg
al certain

ty
 an

d
 m

a
y
 w

o
rk

 as an
 

altern
ativ

e to
 a p

re-n
o
tificatio

n
 d

ialo
g
u
e. A

t th
e sam

e tim
e, th

e in
cen

tiv
e 

to
 n

o
tify

 w
o
u
ld

 b
e p

reserv
ed

 w
ith

 th
e in

clu
sio

n
 o

f fin
es in

 A
rticle 1

6
. 

It w
o
u
ld

 b
e n

eed
ed

 to
 stress in

 th
e co

rresp
o
n
d
en

t recital th
e im

p
o
rtan

ce o
f 

a 
clear 

an
d
 

sp
ecific 

d
esig

n
atio

n
 

p
ro

ced
u

re 
in

 
o
rd

er 
to

 
rein

fo
rce 

leg
al 

certain
ty

 
an

d
 

g
u

aran
tees, 

w
h
at 

u
ltim

ately
 

en
su

res 
an

 
effectiv

e 

im
p
lem

en
tatio

n
 o

f th
e D

M
A

.   

 

 
 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

2
5
 

 A
 failu

re b
y
 a relev

an
tS

h
o
u
ld

 th
e C

o
m

m
issio

n
 co

n
sid

er th
at an

 p
ro

v
id

er 

o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices m
eets all th

e th
resh

o
ld

s 

p
ro

v
id

ed
 in

 p
arag

rap
h
 2

, b
u
t h

as failed
 to

 n
o
tify

 th
e req

u
ired

 in
fo

rm
atio

n
 

p
u
rsu

an
t to

 th
e first su

b
p
arag

rap
h
 o

f th
is p

arag
rap

h
, th

e C
o
m

m
issio

n
 sh

all 

req
u
ire th

at u
n
d

ertak
in

g
 p

u
rsu

an
t to

 A
rticle 1

9
 to

 p
ro

v
id

e th
e relev

an
t 

in
fo

rm
atio

n
 relatin

g
 to

 th
e q

u
an

titativ
e th

resh
o
ld

s id
en

tified
 in

 p
arag

rap
h
 

2
 w

ith
in

 1
0
 w

o
rk

in
g
 d

a
y
s. T

h
e failu

re b
y
 th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

platform
 services to com

ply w
ith the C

om
m

ission’s request pursuant to 
A

rticle 1
9

 sh
all n

o
t p

rev
en

t th
e C

o
m

m
issio

n
 fro

m
 d

esig
n
atin

g
 th

ese 

p
ro

v
id

ersth
at u

n
d
ertak

in
g
 as a g

atek
eep

ers b
ased

 o
n
 an

y
 o

th
er in

fo
rm

atio
n
 

av
ailab

le to
 th

e C
o
m

m
issio

n
. W

h
ere th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

p
latfo

rm
 serv

ices co
m

p
lies w

ith
 th

e req
u
est, th

e C
o
m

m
issio

n
 sh

all ap
p
ly

 

th
e p

ro
ced

u
re set o

u
t in

 p
u
rsu

an
t to

 p
arag

rap
h
 4

 at an
y
 tim

e. 

L
U

 

 (D
raftin

g
): 

A
 failu

re b
y
 a relev

an
tS

h
o
u
ld

 th
e C

o
m

m
issio

n
 co

n
sid

er th
at an

 p
ro

v
id

er 

o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices m
eets all th

e th
resh

o
ld

s 

p
ro

v
id

ed
 in

 p
arag

rap
h
 2

, b
u
t h

as failed
 to

 n
o
tify

 th
e req

u
ired

 in
fo

rm
atio

n
 

p
u
rsu

an
t to

 th
e first su

b
p
arag

rap
h
 o

f th
is p

arag
rap

h
, th

e C
o
m

m
issio

n
 sh

all 

req
u
ire th

at u
n
d

ertak
in

g
 p

u
rsu

an
t to

 A
rticle 1

9
 to

 p
ro

v
id

e th
e relev

an
t 

in
fo

rm
atio

n
 relatin

g
 to

 th
e q

u
an

titativ
e th

resh
o
ld

s id
en

tified
 in

 p
arag

rap
h
 

2
 w

ith
in

 1
0
 w

o
rk

in
g
 d

a
y
s. T

h
e failu

re b
y
 th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

platform
 services to com

ply w
ith the C

om
m

ission’s request p
u
rsu

an
t to

 

A
rticle 1

9
 sh

all n
o
t p

rev
en

t th
e C

o
m

m
issio

n
 fro

m
 d

esig
n
atin

g
 th

ese 

p
ro

v
id

ersth
at u

n
d
ertak

in
g
 as a g

atek
eep

ers b
ased

 o
n
 an

y
 o

th
er ev

id
en

ced
 

in
fo

rm
atio

n
 d

em
o
n

stra
tin

g
 th

a
t th

e q
u

a
n

tita
tiv

e th
resh

o
ld

s a
re m

et 

av
ailab

le to
 th

e C
o
m

m
issio

n
. W

h
ere th

e u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re 

p
latfo

rm
 serv

ices co
m

p
lies w

ith
 th

e req
u
est, th

e C
o
m

m
issio

n
 sh

all ap
p
ly

 

th
e p

ro
ced

u
re set o

u
t in

 p
u
rsu

an
t to

 p
arag

rap
h
 4

 at an
y
 tim

e. 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e 1

0
 d

ead
lin

e is v
ery

 sh
o
rt fo

r a g
atek

eep
er to

 p
ro

v
id

e th
e q

u
an

titativ
e 

in
fo

rm
atio

n
. 

T
h
erefo

re, 
at 

least, 
th

e 
C

o
m

m
issio

n
 

sh
all 

d
esig

n
ate 

a 

gatekeeper not solely based on “any inform
ation available” but there 

n
eed

s 
to

 
b
e 

clear 
ev

id
en

ce 
an

d
 

d
em

o
n
stratio

n
 

th
at 

th
e 

q
u
an

titativ
e 

thresholds are m
et. “A

ny inform
ation” is too vague an

d
 u

n
reliab

le. 

S
E

 

 (D
raftin

g
): 

A
 failu

re b
y
 a relev

an
tS

h
o
u
ld

 th
e C

o
m

m
issio

n
 co

n
sid

er th
at an

 p
ro

v
id

er 

o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g

 co
re p

latfo
rm

 serv
ices m

eets all th
e th

resh
o
ld

s 

p
ro

v
id

ed
 in

 p
arag

rap
h
 2

, b
u
t h

as failed
 to

 n
o
tify

 th
e req

u
ired

 in
fo

rm
atio

n
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p
u
rsu

an
t to

 th
e first su

b
p
arag

rap
h
 o

f th
is p

arag
rap

h
, th

e C
o
m

m
issio

n
 sh

all 

req
u
ire th

at u
n
d
ertak

in
g
 p

u
rsu

an
t to

 A
rticle 1

9
 to

 p
ro

v
id

e th
e relev

an
t 

in
fo

rm
atio

n
 relatin

g
 to

 th
e q

u
an

titativ
e th

resh
o
ld

s id
en

tified
 in

 p
arag

rap
h

 

2
 w

ith
in

 1
0
 w

o
rk

in
g
 d

a
y
s. 

S
E

 

 (C
o
m

m
en

ts): 

S
E

 co
n
sid

ers th
at it m

ay
 b

e an
 ad

v
an

tag
e fo

r th
e C

o
m

m
issio

n
 to

 b
e ab

le to
 

b
e 

flex
ib

le 
w

ith
 

th
e 

tim
e 

lim
it 

an
d
 
ad

ap
t 

it 
to

 
circu

m
stan

ces 
in

 
each

 

in
d
iv

id
u
al case. F

u
rth

ero
n
, th

e fo
rm

s o
f req

u
est fo

r in
fo

rm
atio

n
 are stated

 

in
 

A
rticle 

1
9
, 

w
h
ich

 
is 

referred
 
to

 
in

 
th

e 
p

ro
v
isio

n
 
in

 
q
u
estio

n
. 

T
h
at 

A
rticle p

ro
v
id

es th
at th

e C
o
m

m
issio

n
 sh

all fix
 th

e tim
e
-lim

it w
ith

in
 w

h
ich

 

th
e in

fo
rm

atio
n
 is to

 b
e su

b
m

itted
 (p

. 3
 o

r 4
, d

ep
en

d
in

g
 o

n
 th

e ty
p
e o

f 

in
ju

n
ctio

n
). S

E
 q

u
estio

n
s if it w

o
u
ld

 n
o
t b

e b
est to

 m
ain

ain
 th

at o
rd

er. It 

allo
w

s 
th

e 
C

o
m

m
issio

n
 

 
to

 
tak

e 
in

to
 

acco
u
n
t 

circu
m

stan
ces 

in
 

th
e 

in
d
iv

id
u
al case. In

 ad
d
itio

n
, th

ere are san
ctio

n
s b

o
th

 fo
r m

issin
g
 th

e th
ree

-

m
o
n
th

 d
ead

lin
e in

 th
e first su

b
p
arag

rap
h
 o

f A
rticle 3

(3
) an

d
 fo

r m
issin

g
 

th
e d

ead
lin

e set b
y
 th

e C
o
m

m
issio

n
 u

n
d

er A
rticle 1

9
 (A

rticle 2
6
(2

)(a) an
d

 

(d
)).  
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 4
. 

T
h
e C

o
m

m
issio

n
 sh

all, w
ith

o
u
t u

n
d
u
e d

elay
 an

d
 at th

e latest 6
0
4
5
 

w
o
rk

in
g
 d

a
y
s after receiv

in
g
 th

e co
m

p
lete in

fo
rm

atio
n
 referred

 to
 in

 

p
arag

rap
h
 3

, d
esig

n
ate th

e p
ro

v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 

serv
ices th

at m
eets all th

e th
resh

o
ld

s o
f p

arag
rap

h
 2

 as a g
atek

eep
er, 

u
n
less th

at p
ro

v
id

eru
n
d
ertak

in
g
, w

ith
 its n

o
tificatio

n
, p

resen
ts su

fficien
tly

 

su
b
stan

tiated
 arg

u
m

en
ts to

 d
em

o
n
strate th

at, in
 th

e circu
m

stan
ces in

 

w
h
ich

 th
e relev

an
t co

re p
latfo

rm
 serv

ice o
p
erates, an

d
 tak

in
g
 in

to
 acco

u
n
t 

th
e elem

en
ts listed

 in
 p

arag
rap

h
 6

, th
e p

ro
v
id

eru
n

d
ertak

in
g
 ex

cep
tio

n
ally

 

d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts o

f p
arag

rap
h
 1

 alth
o
u
g
h
 it m

eets all th
e 

th
resh

o
ld

s in
 p

arag
rap

h
 2

. 

L
U

 

 (D
raftin

g
): 

4
. 

T
h
e C

o
m

m
issio

n
 sh

all, w
ith

o
u
t u

n
d
u
e d

elay
 an

d
 at th

e latest 6
0

4
5
 

w
o
rk

in
g
 d

a
y
s after receiv

in
g
 th

e co
m

p
lete in

fo
rm

atio
n
 referred

 to
 in

 

p
arag

rap
h
 3

, d
esig

n
ate th

e p
ro

v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 

serv
ices th

at m
eets all th

e th
resh

o
ld

s o
f p

arag
rap

h
 2

 as a g
atek

eep
er, 

u
n
less th

at p
ro

v
id

eru
n
d
ertak

in
g
, w

ith
 its n

o
tificatio

n
, p

resen
ts su

fficien
tly

 

su
b
stan

tiated
 arg

u
m

en
ts to

 d
em

o
n
strate th

at, in
 th

e circu
m

stan
ces in

 

w
h
ich

 th
e relev

an
t co

re p
latfo

rm
 serv

ice o
p
erates, an

d
 tak

in
g
 in

to
 acco

u
n
t 

th
e elem

en
ts listed

 in
 p

arag
rap

h
 6

, th
e p

ro
v
id

eru
n

d
ertak

in
g
 ex

c
ep

tio
n

a
lly

 

d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts o

f p
arag

rap
h
 1

 alth
o
u
g
h
 it m

eets all th
e 

th
resh

o
ld

s in
 p

arag
rap

h
 2

. 

L
U

 

 (C
o
m

m
en

ts): 

In general, w
e prefer the C

om
m

ission’s w
ording as this new

 one is very 
co

m
p
lex

 an
d
 d

o
es n

o
t ad

d
 an

y
 n

ew
 elem

en
ts. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o

rts D
K

 su
g
g
estio

n
 to

 p
ro

v
id

e g
u
id

elin
es to

 clarify
 th

e ev
id

en
tiary

 

stan
d
ard

 an
d
 th

e ty
p
e o

f ev
id

en
ce th

at co
m

p
an

ies h
av

e to
 p

resen
t to

 reb
u
t 

th
e p

resu
m

p
tio

n
 o

f b
ein

g
 g

atek
eep

ers. 

A
lso

 a q
u

estio
n
 fo

r clarificatio
n
. D

o
 w

e u
n
d

erstan
d
 co

rrectly
 th

at it is 

p
o
ssib

le to
 reb

u
t th

e p
resu

m
p

tio
n
 o

n
ly at th

e stag
e o

f n
o
tifica

tio
n

 (A
rt 3

.3
 

p
ara 1

) an
d
 n

o
t in

 th
e later stag

e w
h
en

 A
rt 1

9
 is to

 b
e trig

g
ered

 (A
rt 3

.3
 

p
ara 

2
) 

as 
A

rt 
3
.4

 
o
n
ly

 
refers 

to
 

n
o
tifica

tio
n

 
(“unless 

that 
p
ro

v
id

eru
n
d
ertak

in
g
, 

w
ith

 
its 

n
o
tificatio

n
, 

p
resen

ts 
su

fficien
tly

 

substantiated argum
ents”)? 
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IE
 

 (D
raftin

g
): 

receiv
in

g
 th

e co
m

p
lete in

fo
rm

atio
n
 referred

 to
 in

 p
arag

rap
h

 3
, 

ad
o
p
t a 

d
ecisio

n
 to

 d
esig

n
ate th

e p
ro

v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 

serv
ices 

th
at 

m
eets 

all 
th

e 
th

resh
o
ld

s 
o
f 

p
arag

rap
h
 
2
 
as 

a 
g
atek

eep
er, 

u
n
less th

at p
ro

v
id

eru
n
d
ertak

in
g
, w

ith
 its n

o
tificatio

n
, p

resen
ts su

fficien
tly

 

su
b
stan

tiated
 

arg
u
m

en
ts 

to
 

d
em

o
n
strate 

th
at, 

in
 

th
e 

circu
m

stan
ces 

in
 

w
h
ich

 th
e relev

an
t co

re p
latfo

rm
 serv

ice o
p

erates, an
d
 tak

in
g
 in

to
 acco

u
n
t 

th
e elem

en
ts listed

 in
 p

arag
rap

h
 6

, th
e p

ro
v
id

eru
n
d
ertak

in
g
 ex

cep
tio

n
ally

 

d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts o

f p
arag

rap
h
 1

 alth
o
u
g
h

 it m
eets all th

e 

th
resh

o
ld

s in
 p

arag
rap

h
 2

.  

 
 

W
h
ere th

e g
atek

eep
eru

n
d

ertak
in

g
 p

resen
ts su

ch
 su

fficien
tly

 su
b
stan

tiated
 

arg
u
m

en
ts to

 d
em

o
n
strate th

at it ex
cep

tio
n
ally

 d
o

es n
o
t satisfy

 th
e 

req
u
irem

en
ts o

f p
arag

rap
h
 1

 alth
o
u
g
h
 it m

eets all th
e th

resh
o
ld

s in
 

p
arag

rap
h
 2

, th
e C

o
m

m
issio

n
 sh

all d
esig

n
ate th

e u
n
d
ertak

in
g
 as a 

g
atek

eep
er, in

 acco
rd

an
ce w

ith
 th

e p
ro

ced
u

re laid
 d

o
w

n
 in

 A
rticle 1

5
(3

), if 

it co
n
clu

d
es th

at th
e u

n
d
ertak

in
g
 w

as n
o
t ab

le to
 d

em
o
n
strate th

at th
e 

relev
an

t co
re p

latfo
rm

 serv
ice it p

ro
v
id

es d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts 

o
f p

arag
rap

h
 1

ap
p
ly

 p
arag

rap
h
 6

 to
 assess w

h
eth

er th
e criteria in

 

p
arag

rap
h
 1

 are m
et. 

L
U

 

 (D
raftin

g
): 

W
h
ere th

e g
atek

eep
eru

n
d

ertak
in

g
 p

resen
ts su

ch
 su

fficien
tly

 su
b
stan

tiated
 

arg
u
m

en
ts to

 d
em

o
n
strate th

at it ex
cep

tio
n

a
lly

 d
o
es n

o
t satisfy

 th
e 

req
u
irem

en
ts o

f p
arag

rap
h
 1

 alth
o
u
g
h
 it m

eets all th
e th

resh
o
ld

s in
 

p
arag

rap
h
 2

, th
e C

o
m

m
issio

n
 sh

all d
esig

n
ate th

e u
n
d
ertak

in
g
 as a 

g
atek

eep
er, in

 acco
rd

an
ce w

ith
 th

e p
ro

ced
u

re laid
 d

o
w

n
 in

 A
rticle 1

5
(3

), if 

it co
n
clu

d
es th

at th
e u

n
d
ertak

in
g
 w

as n
o
t ab

le to
 d

em
o
n
strate th

at th
e 

relev
an

t co
re p

latfo
rm

 serv
ice it p

ro
v
id

es d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts 

o
f p

arag
rap

h
 1

ap
p
ly

 p
arag

rap
h
 6

 to
 assess w

h
eth

er th
e criteria in

 

p
arag

rap
h
 1

 are m
et. 

L
U

 

 (C
o
m

m
en

ts): 

W
e prefer the C

om
m

ission’s w
ording as this new

 one is very com
plex and 

d
o
es n

o
t ad

d
 an

y
 n

ew
 elem

en
ts. 
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L
T

 

 (C
o
m

m
en

ts): 

L
T

 still an
aly

sis th
e p

arag
rap

h
 as th

e leg
al g

ro
u
n

d
s fo

r th
e C

io
n
 to

 reject 

th
e 

reb
u
ttal 

seem
s too vague (“w

a
s 

n
o
t 

a
b
le 

to
 

d
em

o
n
stra

te 
th

at 
th

e 

relev
an

t co
re p

latfo
rm

 serv
ice it p

ro
v
id

es d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts 

o
f p

arag
rap

h
 1”). LT joins other M

Ss asking w
hy a reference to para 6 

w
as d

eleted
/h

o
w

 th
e n

ew
 p

arag
rap

h
 in

 q
u
estio

n
 relates to

 p
ara 6

. In
 o

th
er 

w
o
rd

s, th
e co

m
p
ro

m
ised

 tex
t lack

s clarity
 reg

ard
in

g
 h

o
w

 m
an

y
 an

d
 w

h
ich

 

leg
al g

ro
u
n
d
s th

e C
io

n
 can

 u
se to

 d
esig

n
ate a co

m
p
an

y
 as a g

atek
eep

er. 

E
S

 

 (D
raftin

g
): 

W
h
ere th

e g
atek

eep
eru

n
d
ertak

in
g
 p

resen
ts su

ch
 su

fficien
tly

 su
b
stan

tiated
 

arg
u
m

en
ts 

to
 

d
em

o
n
strate 

th
at 

it 
ex

cep
tio

n
ally

 
d
o

es 
n
o
t 

satisfy
 

th
e 

req
u
irem

en
ts 

o
f 

p
arag

rap
h
 

1
 

alth
o
u
g
h
 

it 
m

eets 
all 

th
e 

th
resh

o
ld

s 
in

 

p
arag

rap
h
 

2
, 

th
e 

C
o
m

m
issio

n
 

sh
all 

d
esig

n
ate 

th
e 

u
n
d
ertak

in
g
 

as 
a 

g
atek

eep
er, in

 acco
rd

an
ce w

ith
 th

e p
ro

ced
u
re laid

 d
o
w

n
 in

 A
rticle 1

5
(3

), if 

it co
n
clu

d
es th

at th
e u

n
d
ertak

in
g
 w

as n
o
t ab

le 
to

 d
em

o
n
strate th

at th
e 

relev
an

t co
re p

latfo
rm

 serv
ice it p

ro
v
id

es d
o
es n

o
t satisfy

 th
e req

u
irem

en
ts 

o
f p

arag
rap

h
 1

 [ta
k

in
g
 in

to
 a

cco
u

n
t p

a
ra

g
ra

p
h

 6
]ap

p
ly

 p
arag

rap
h
 6

 to
 

assess w
h
eth

er th
e criteria in

 p
arag

rap
h
 1

 are m
et. 

E
S

 

 (C
o
m

m
en

ts): 

 T
h
e n

ew
 w

o
rd

in
g
 m

a
y
 create d

o
u
b
ts o

n
 th

e elem
en

ts/criteria th
at sh

o
u
ld

 

b
e tak

en
 in

to
 acco

u
n
t to

 assess if th
e req

u
irem

en
ts o

f p
arag

rap
h
 1

 are m
et. 

A
t h

is p
o
in

t is im
p
o
rtan

t to
 red

u
ce co

n
testab

ility
 in

 fro
n
t o

f th
e C

JE
U

. T
o
 

th
is ex

ten
t, th

e criteria o
f A

rticle 3
(6

) sh
o
u
ld

 still at least b
e co

n
sid

ered
, 

u
sin

g
 th

e sam
e criteria as in

 th
e q

u
alitativ

e d
esig

n
atio

n
 p

u
rsu

an
t p

arag
rap

h
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6
.   

 
 

5
. 

T
h
e C

o
m

m
issio

n
 is em

p
o
w

ered
 to

 ad
o

p
t d

eleg
ated

 acts in
 

acco
rd

an
ce w

ith
 A

rticle 3
7
 to

 sp
ecify

 th
e m

eth
o
d

o
lo

g
y
 fo

r d
eterm

in
in

g
 

w
h
eth

er th
e q

u
an

titativ
e th

resh
o
ld

s laid
 d

o
w

n
 in

 p
arag

rap
h
 2

 are m
et, an

d
 

to
 reg

u
larly

 ad
ju

st itth
e m

eth
o
d
o
lo

g
y
 to

 m
ark

et an
d
 tech

n
o
lo

g
ical 

d
ev

elo
p
m

en
ts w

h
ere n

ecessary
, in

 p
articu

lar as reg
ard

s th
e th

resh
o
ld

 in
 

p
arag

rap
h
 2

, p
o
in

t (a). 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 still an
aly

sis th
e p

arag
rap

h
 an

d
 th

e u
se o

f d
eleg

ated
 acts in

 th
e D

M
A

. 

In
 o

u
r o

p
in

io
n
, th

e m
ain

 p
aram

eters o
f q

u
an

titativ
e th

resh
o
ld

s sh
o
u
ld

 b
e 

estab
lish

ed
 

in
 

th
e 

D
M

A
 

(o
p
eratio

n
al 

p
art 

o
r 

th
e 

A
n
n
ex

). 
T

h
is 

w
o
u
ld

 

en
su

re n
o
t o

n
ly

 leg
al clarity

 b
u
t p

ro
ced

u
ral certain

ty
 as w

ell as th
ere is 

alw
a
y
s a p

o
ssib

ility
 th

at d
eleg

ated
 act w

ill n
o
t b

e ad
o
p
ted

 o
n
 tim

e (h
av

in
g
 

in
 
m

in
d
 
an

 
ex

trem
ely

 
sh

o
rt 

tran
sitio

n
al 

p
erio

d
 
an

d
 
a 

h
u

g
e 

am
o
u
n
t 

o
f 

d
eleg

ated
 an

d
 im

p
lem

en
tin

g
 acts th

e C
io

n
 w

ill h
av

e to
 ad

o
p
t). 

A
s 

a 
co

m
p
ro

m
ise, 

L
T

 
co

u
ld

 
su

p
p
o
rt 

D
K

 
co

m
m

en
ts 

an
d
 

su
g
g
estio

n
s 

reg
ard

in
g
 A

rt 3
.5

. 

S
E

 

 (D
raftin

g
): 

T
h
e C

o
m

m
issio

n
 is em

p
o
w

ered
 to

 ad
o
p
t d

eleg
ated

 acts in
 acco

rd
an

ce w
ith

 

A
rticle 

3
7
 

to
 

sp
ecify

 
th

e 
m

eth
o
d
o
lo

g
y
 

fo
r 

d
eterm

in
in

g
 

w
h

eth
er 

th
e 

q
u
an

titativ
e th

resh
o
ld

s laid
 d

o
w

n
 in

 p
arag

rap
h
 2

 are m
et, an

d
 to

 reg
u
larly

 

ad
ju

st 
itth

e 
m

eth
o
d
o
lo

g
y
 

related
 

to
 

m
ark

et 
an

d
 

tech
n
o
lo

g
ical 

d
ev

elo
p
m

en
ts w

h
ere n

ecessary
, in

 p
articu

lar as reg
ard

s th
e th

resh
o
ld

 in
 

p
arag

rap
h
 2

, p
o
in

t (a). 

S
E

 

 (C
o
m

m
en

ts): 

S
ee p

ro
p
o
sal fo

r ad
d
itio

n
 in

 recital 1
7
 (in

 lin
e w

ith
 earlier co

m
m

en
ts fro

m
 

S
E

).  
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E
S

 

 (D
raftin

g
): 

5
. 

T
h
e 

C
o
m

m
issio

n
 

is 
em

p
o
w

ered
 

to
 

ad
o
p
t 

d
eleg

ated
 

acts 
in

 

acco
rd

an
ce w

ith
 A

rticle 3
7
 to

 sp
ecify

 th
e m

eth
o
d
o
lo

g
y
 fo

r d
eterm

in
in

g
 

w
h
eth

er th
e q

u
an

titativ
e th

resh
o
ld

s laid
 d

o
w

n
 in

 p
arag

rap
h
 2

 are m
et, to

 

u
p

d
a
te [th

e list o
f in

d
ica

to
rs/th

e m
eth

o
d

o
lo

g
y
] set o

u
t in

 th
e A

n
n

ex
 to

 

th
is 

R
eg

u
la

tio
n

 
an

d
 

to
 

reg
u
larly

 
ad

ju
st 

itth
e 

m
eth

o
d
o
lo

g
y
 

[th
e 

m
ed

h
o
d
o
lo

g
y
 

it] 
to

 
m

ark
et 

an
d
 

tech
n
o
lo

g
ical 

d
ev

elo
p
m

en
ts 

w
h
ere 

n
ecessary

, in
 p

articu
lar as reg

ard
s th

e th
resh

o
ld

 in
 p

arag
rap

h
 2

, p
o
in

t (a). 

 
 

6
. 

T
h
e C

o
m

m
issio

n
 m

ay
 id

en
tify

d
esig

n
ate as a g

atek
eep

er, in
 

acco
rd

an
ce w

ith
 th

e p
ro

ced
u
re laid

 d
o
w

n
 in

 A
rticle 1

5
, an

y
 p

ro
v
id

er 

o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices th
at m

eets each
 o

f th
e 

req
u
irem

en
ts o

f p
arag

rap
h
 1

, b
u
t d

o
es n

o
t satisfy

 each
 o

f th
e th

resh
o
ld

s o
f 

p
arag

rap
h
 2

, o
r h

as p
resen

ted
 su

fficien
tly

 su
b
stan

tiated
 arg

u
m

en
ts in

 

acco
rd

an
ce w

ith
 p

arag
rap

h
 4

. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: th
e sam

e co
m

m
en

t as referred
 to

 in
 A

rt 3
.4

 p
ara 2

. 

 
 

F
o
r th

at p
u
rp

o
se, th

e C
o
m

m
issio

n
 sh

all tak
e in

to
 acco

u
n
t so

m
e o

r all o
f 

th
e fo

llo
w

in
g
 elem

en
ts, in

so
far as relev

an
t fo

r th
e u

n
d
ertak

in
g
 u

n
d
er 

co
n
sid

eratio
n

: 

L
U

 

 (D
raftin

g
): 

F
o
r th

at p
u

rp
o
se, th

e C
o
m

m
issio

n
 sh

all tak
e in

to
 acco

u
n
t so

m
e o

r a
ll o

f 

th
e 

fo
llo

w
in

g
 

elem
en

ts, 
in

so
far 

as 
relev

an
t 

fo
r 

th
e 

u
n
d

ertak
in

g
 

u
n
d

er 

co
n
sid

eratio
n

: 

L
U

 

 (C
o
m

m
en

ts): 

It sh
o
u
ld

 b
e clear th

at all o
f th

ese elem
en

ts n
eed

 to
 b

e lo
o
k
ed

 at b
y
 th

e 

C
o
m

m
issio

n
, 

o
th

erw
ise 

th
is 

creates 
sig

n
ifican

t 
leg

al 
u
n
certain

ty
. 

T
h
e 
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addition “insofar as relevant for the undertaking under consideration” is 
su

fficien
t to

 allo
w

 fo
r th

e n
ecessary

 flex
ib

ility
 d

ep
en

d
in

g
 o

n
 th

e co
m

p
an

y
 

co
n
cern

ed
. 

 
 

(a) 
th

e size, in
clu

d
in

g
 tu

rn
o
v

er an
d
 m

ark
et cap

italisatio
n
, o

p
eratio

n
s 

an
d
 p

o
sitio

n
 o

f th
e p

ro
v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 

serv
ices; 

IE
 

 (D
raftin

g
): 

th
e 

size, 
in

clu
d
in

g
 

tu
rn

o
v
er 

an
d
 

m
ark

et 
cap

italisatio
n
, 

o
p
eratio

n
s 

an
d
 

p
o
sitio

n
 o

f th
e p

ro
v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices o
r 

th
e av

ailab
ility

 o
f eq

u
ally

 effectiv
e w

a
y
s fo

r b
u
sin

ess u
sers an

d
 en

d
 u

sers 

to
 reach

 each
 o

th
er; 

IE
 

 (C
o
m

m
en

ts): 

T
h
e C

o
m

m
issio

n
 in

itially
 p

ro
m

ised
 th

e in
v
estig

atio
n
 u

n
d
er A

rticle 3
(6

) 

w
o
u
ld

 b
e h

o
listic y

et th
e co

m
p
ro

m
ise tex

t d
o
es n

o
t p

ro
v
id

e fo
r su

ch
 an

 

ap
p
ro

ach
 –

 in
 fact th

ere is n
o
 lo

n
g
er an

y
 referen

ce to
 co

m
p
etitiv

e m
ark

et 

d
y
n
am

ics. A
rticle 3

(6
) n

eed
s to

 lo
o
k
 b

ey
o
n
d
 p

u
rely

 co
m

p
an

y
 d

y
n
am

ics to
 

p
ro

v
id

e a h
o
listic assessm

en
t.  

 
 

(b
) 

th
e n

u
m

b
er o

f b
u
sin

ess u
sers d

ep
en

d
in

g
 o

n
u
sin

g
 th

e co
re p

latfo
rm

 

serv
ice to

 reach
 en

d
 u

sers an
d
 th

e n
u
m

b
er o

f en
d
 u

sers; 
 

 
 

(c) 
en

try
 b

arriers d
eriv

ed
 fro

m
 n

etw
o
rk

 effects an
d
 d

ata d
riv

en
 

ad
v
an

tag
es, in

 p
articu

lar in
 relatio

n
 to

 th
e provider’sundertaking’s access 

to
 an

d
 co

llectio
n
 o

f p
erso

n
al an

d
 n

o
n

-p
erso

n
al d

ata o
r an

aly
tics 

cap
ab

ilities; 

L
U

 

 (D
raftin

g
): 

(c) 
en

try
 b

a
rrie

rs d
eriv

ed
 fro

m
 en

try
 b

arriers d
eriv

ed
 fro

m
 n

etw
o
rk

 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

3
3
 

 

effects 
an

d
 

d
ata 

d
riv

en
 

ad
v
an

tag
es, 

in
 

p
articu

lar 
in

 
relatio

n
 

to
 

th
e 

provider’sundertaking’s 
access 

to
 

an
d
 

co
llectio

n
 

o
f 

p
erso

n
al 

an
d
 

n
o
n

-

p
erso

n
al d

ata o
r an

aly
tics cap

ab
ilities; 

L
U

 

 (C
o
m

m
en

ts): 

The C
om

m
ission’s Im

pact A
ssessm

ent is clear that netw
o
rk

 effects o
n
 

th
eir o

w
n
 are n

o
t p

ro
b
lem

atic. R
ath

er, w
h

at is p
ro

b
lem

atic is w
h
en

 th
e
y
 

lead
 to

 b
arriers to

 en
try

 in
to

 th
e m

ark
et an

d
 p

rev
en

t co
m

p
etito

rs fro
m

 

co
m

p
etin

g
. 

T
h
is 

is 
w

h
at 

w
e 

sh
o
u
ld

 
fo

cu
s 

o
n
 

rath
er 

th
an

 
leav

e 
th

is 

p
ro

v
isio

n
 so

 b
ro

ad
.  

L
T

 

 (C
o
m

m
en

ts): 

LT w
ould have preferred the C

ion’s version (“entry barriers derived from
 

netw
ork effects<…

>”) as a netw
ork effect in itself does not constitute a 

n
eg

ativ
e 

situ
atio

n
. 

T
h
erefo

re, 
w

e 
w

o
u
ld

 
b

e 
h
ap

p
y
 

to
 

see 
b
ro

ad
er 

ex
p
lan

atio
n
 
(in

 
a 

tex
t 

o
r 

recitals) 
ju

stify
in

g
 
th

e 
ch

an
g
e 

as 
w

ell 
as 

an
 

ex
p
lan

atio
n
 o

n
 h

o
w

 th
e C

io
n
 w

o
u
ld

 d
esig

n
ate a g

atek
eep

er b
ased

 o
n
 a 

n
etw

o
rk

 effect. 

IE
 

 (D
raftin

g
): 

 en
try

 b
arriers d

eriv
ed

 fro
m

 n
etw

o
rk

 effects, eco
sy

stem
 effects an

d
 d

ata 

d
riv

en
 ad

v
an

tag
es, in

 p
articu

lar in
 relatio

n
 to

 th
e provider’sundertaking’s 

access to
 an

d
 co

llectio
n
 o

f p
erso

n
al an

d
 n

o
n

-p
erso

n
al 

 
 

(d
) 

scale an
d
 sco

p
e effects th

e p
ro

v
id

eru
n
d

ertak
in

g
 b

en
efits fro

m
, 

in
clu

d
in

g
 w

ith
 reg

ard
 to

 d
ata;  
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(e) 
b
u
sin

ess u
ser o

r en
d
 u

ser lo
ck

-in
, in

clu
d
in

g
 sw

itch
in

g
 co

sts an
d
 

b
eh

av
io

u
ral b

ias red
u
cin

g
 th

e ab
ility

 o
f b

u
sin

ess u
sers an

d
 en

d
 u

sers to
 

sw
itch

 o
r m

u
lti-h

o
m

e; 

IE
 

 (D
raftin

g
): 

b
u
sin

ess 
u
ser 

o
r 

en
d
 

u
ser 

lo
ck

-in
, 

in
clu

d
in

g
 

sw
itch

in
g
 

co
sts, 

an
d

 

b
eh

av
io

u
ral b

ias red
u
cin

g
 an

d
 th

e ab
ility

 o
f b

u
sin

ess u
sers an

d
 en

d
 u

sers 

to
 sw

itch
 o

r m
u
lti-h

o
m

e; 

IE
 

 (C
o
m

m
en

ts): 

 ib
id

 

 
 

(f) 
o
th

er stru
ctu

ral m
ark

etrelev
an

t b
u
sin

ess o
r serv

ices ch
aracteristics, 

su
ch

 as a co
n

g
lo

m
erate co

rp
o
rate stru

ctu
re o

r v
ertical in

teg
ratio

n
 o

f th
e 

u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices, fo
r in

stan
ce allo

w
in

g
 cro

ss 

su
b
sid

isatio
n
 o

r co
m

b
in

atio
n
 o

f d
ata fro

m
 d

ifferen
t so

u
rces. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 still an
aly

sis th
e p

arag
rap

h
. 

S
E

 

 (D
raftin

g
): 

o
th

er stru
ctu

ral m
ark

et, relev
an

t b
u
sin

ess o
r serv

ices ch
aracteristics, su

ch
 

as 
a 

co
n

g
lo

m
erate 

co
rp

o
rate 

stru
ctu

re 
o

r 
v
ertical 

in
teg

ratio
n
 

o
f 

th
e 

u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices, fo
r in

stan
ce allo

w
in

g
 cro

ss 

su
b
sid

isatio
n
 o

r co
m

b
in

atio
n
 o

f d
ata fro

m
 d

ifferen
t so

u
rces. 

S
E
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 (C
o
m

m
en

ts): 

SE understands it as the text after “such as” are exam
ples and do

 n
o
t 

co
n
stitu

e an
 ex

h
au

stiv
e list o

f ch
aracteristics.   

E
S

 

 (C
o
m

m
en

ts): 

D
u
e to

 th
e fact th

at 3
(6

) is an
 o

p
en

 list o
f caracteristics, it m

ig
h
t b

e b
etter 

to
 in

clu
d
e th

is referen
ce to

 co
n
g
lo

m
erate co

rp
o
rate stru

ctu
re o

r v
ertical 

in
teg

ratio
n
 in

 th
e recitals.  

 
 

In
 co

n
d
u
ctin

g
 its assessm

en
t, th

e C
o
m

m
issio

n
 sh

all tak
e in

to
 acco

u
n
t 

fo
reseeab

le d
ev

elo
p
m

en
ts o

f th
ese elem

en
ts. 

 

 
 

W
h
ere th

e p
ro

v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 a co

re p
latfo

rm
 serv

ice th
at 

satisfies th
e q

u
an

titativ
e th

resh
o
ld

s o
f p

arag
rap

h
 2

 b
u
t h

as p
resen

ted
, 

acco
rd

in
g
 to

 p
arag

rap
h
 4

, su
fficien

tly
 su

b
stan

tiated
 arg

u
m

en
ts th

at it d
o
es 

n
o
t m

eet criteria in
 p

arag
rap

h
 1

, fails to
 co

m
p
ly

 w
ith

 th
e in

v
estig

ativ
e 

m
easu

res o
rd

ered
 b

y
 th

e C
o
m

m
issio

n
 in

 a sig
n
ifican

t m
an

n
er an

d
 th

e 

failu
re p

ersists after th
e p

ro
v
id

eru
n
d
ertak

in
g
 h

as b
een

 in
v
ited

 to
 co

m
p
ly

 

w
ith

in
 a reaso

n
ab

le tim
e-lim

it an
d
 to

 su
b
m

it o
b
serv

atio
n
s, th

e 

C
o
m

m
issio

n
 sh

all b
e en

titled
 to

 d
esig

n
ate th

at p
ro

v
id

eru
n
d
ertak

in
g
 as a 

g
atek

eep
er. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 still an
aly

sis th
e p

arag
rap

h
. A

t so
m

e p
o
in

t L
T

 w
o
u
ld

 lik
e to

 see a 

clearer 
stru

ctu
re 

o
f 

th
e 

w
h
o
le 

A
rt 

3
 
as 

n
o

w
 
d
ifferen

t 
stag

es 
an

d
 
leg

al 

g
ro

u
n
d
s o

f a d
esig

n
atio

n
 p

ro
cess seem

 to
o
 b

len
d
ed

.   

L
T

 w
o
u
ld

 w
elco

m
e clarificatio

n
 d

efin
in

g
 “in

vestig
a
tive m

ea
su

res o
rd

ered
 

b
y th

e C
o
m

m
issio

n” (w
hich m

easu
res?

/acco
rd

in
g
 to

 w
h
ich

 A
rt(s)?

) 

 
 

W
h
ere th

e p
ro

v
id

er o
fu

n
d
ertak

in
g
 p

ro
v
id

in
g
 a co

re p
latfo

rm
 serv

ice th
at 

d
o
es n

o
t satisfy

 th
e q

u
an

titativ
e th

resh
o
ld

s o
f p

arag
rap

h
 2

 fails to
 co

m
p
ly

 

w
ith

 th
e in

v
estig

ativ
e m

easu
res o

rd
ered

 b
y
 th

e C
o
m

m
issio

n
 in

 a 

sig
n
ifican

t m
an

n
er an

d
 th

e failu
re p

ersists after th
e p

ro
v
id

eru
n
d
ertak

in
g
 

h
as b

een
 in

v
ited

 to
 co

m
p

ly
 w

ith
in

 a reaso
n
ab

le tim
e-lim

it an
d
 to

 su
b
m

it 

o
b
serv

atio
n
s, th

e C
o
m

m
issio

n
 sh

all b
e en

titled
 to

 d
esig

n
ate th

at 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 still an
aly

sis th
e p

arag
rap

h
. A

t so
m

e p
o
in

t L
T

 w
o
u
ld

 lik
e to

 see a 

clearer 
stru

ctu
re 

o
f 

th
e 

w
h
o
le 

A
rt 

3
 
as 

n
o

w
 
d
ifferen

t 
stag

es 
an

d
 
leg

al 
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 p
ro

v
id

eru
n
d
ertak

in
g
 as a g

atek
eep

er b
ased

 o
n
 facts av

ailab
le. 

g
ro

u
n
d
s o

f a d
esig

n
atio

n
 p

ro
cess seem

 to
o
 b

len
d
ed

.   

L
T

 w
o
u
ld

 w
elco

m
e clarificatio

n
 d

efin
in

g
 “in

vestig
a
tive m

ea
su

res o
rd

ered
 

b
y th

e C
o
m

m
issio

n” (w
hich m

easures?/accordin
g
 to

 w
h
ich

 A
rt(s)?

) 

 

 
 

7
. 

F
o
r each

 g
atek

eep
eru

n
d

ertak
in

g
 id

en
tified

d
esig

n
ated

 as g
atek

eep
er 

p
u
rsu

an
t to

 p
arag

rap
h
 4

 o
r p

arag
rap

h
 6

, th
e C

o
m

m
issio

n
 sh

all id
en

tify
 th

e 

relev
an

t u
n
d
ertak

in
g
 to

 w
h
ich

 it b
elo

n
g
s an

d
 list th

e relev
an

t co
re p

latfo
rm

 

serv
ices th

at are p
ro

v
id

ed
 w

ith
in

 th
at sam

e u
n
d
ertak

in
g
 an

d
 w

h
ich

 

in
d
iv

id
u
ally

 serv
e as an

 im
p
o
rtan

t g
atew

a
y
 fo

r b
u

sin
ess u

sers to
 reach

 en
d
 

u
sers as referred

 to
 in

 p
arag

rap
h
 1

(b
).  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts M

S
s, w

h
ich

 ask
 to

 in
d
icate a p

lace w
h
ere th

e list w
ill b

e
 

estab
lish

ed
 (a d

esig
n

atio
n
 d

ecisio
n
?
). 

IE
 

 (D
raftin

g
): 

 F
o
r 

each
 

g
atek

eep
eru

n
d
ertak

in
g
 

id
en

tified
d
esig

n
ated

 
as 

g
atek

eep
er 

p
u
rsu

an
t to

 p
arag

rap
h
 4

 o
r p

arag
rap

h
 6

, th
e C

o
m

m
issio

n
 sh

all id
en

tify
 th

e 

relev
an

t u
n
d
ertak

in
g
 to

 w
h
ich

 it b
elo

n
g
s an

d
 list th

e relev
an

t co
re p

latfo
rm

 

serv
ices 

th
at 

are 
p
ro

v
id

ed
 

w
ith

in
 

th
at 

sam
e 

u
n
d
ertak

in
g
 

an
d
 

w
h
ich

 

in
d
iv

id
u
ally

 serv
e as an

 im
p
o
rtan

t g
atew

a
y
 fo

r b
u

sin
ess u

sers to
 reach

 en
d

 

u
sers as referred

 to
 in

 p
arag

rap
h
 1

(b
).  F

o
r each

 co
re p

latfo
rm

 serv
ice

 

id
en

tified
, th

e C
o
m

m
issio

n
 sh

all sp
ecify

 
w

ith
 w

h
ich

 o
f th

e o
b
lig

atio
n
s 

o
u
tlin

ed
 in

 A
rticles 5

 an
d

 6
 th

e g
atek

eep
er h

as to
 co

m
p
ly

 w
ith

.  

IE
 

 (C
o
m

m
en

ts): 

In
 th

e in
terest o

f leg
al certain

ty
, th

e relev
an

t o
b
lig

atio
n
s fo

r each
 C

P
S
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sh
o
u
ld

 b
e clearly

 sp
ecified

.  

E
S

 

 (D
raftin

g
): 

7
. 

F
o
r each

 g
atek

eep
eru

n
d
ertak

in
g
 id

en
tified

d
esig

n
ated

 as g
atek

eep
er 

p
u
rsu

an
t to

 p
arag

rap
h
 4

 o
r p

arag
rap

h
 6

, th
e C

o
m

m
issio

n
 sh

all id
en

tify
 th

e 

relev
an

t 
u
n
d
ertak

in
g
 

to
 

w
h
ich

 
it 

b
elo

n
g
s 

an
d
 

list 
in

 
th

e 
d

esig
n

a
tio

n
 

d
ecisio

n
 th

e relev
an

t co
re p

latfo
rm

 serv
ices th

at are p
ro

v
id

ed
 w

ith
in

 th
at 

sam
e u

n
d
ertak

in
g
 an

d
 w

h
ich

 in
d
iv

id
u
ally

 serv
e as an

 im
p
o
rtan

t g
atew

a
y
 

fo
r b

u
sin

ess u
sers to

 reach
 en

d
 u

sers as referred
 to

 in
 p

arag
rap

h
 1

(b
). 

E
S

 

 (C
o
m

m
en

ts): 

T
ech

n
ical am

en
d
m

en
t: it is co

n
sid

ered
 b

est to
 refer to

 an
 ad

m
in

istrativ
e 

act (th
e d

esig
n

atio
n
 d

ecisio
n
). 

 
 

8
. 

T
h
e g

atek
eep

er sh
all co

m
p
ly

 w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticles 5

 an
d
 6

 w
ith

in
 six

 m
o
n
th

s after a co
re p

latfo
rm

 serv
ice h

as b
een

 

in
clu

d
ed

 in
 th

e list p
u
rsu

an
t to

 p
arag

rap
h
 7

 o
f th

is A
rticle. 

L
U

 

 (D
raftin

g
): 

8
. 

T
h
e g

atek
eep

er sh
all co

m
p
ly

 w
ith

 th
e a

p
p

lica
b

le o
b
lig

atio
n
s laid

 

d
o
w

n
 in

 A
rticles 5

 an
d
 6

 w
ith

in
 six

 m
o
n
th

s after a co
re p

latfo
rm

 serv
ice 

h
as b

een
 in

clu
d
ed

 in
 th

e list p
u
rsu

an
t to

 p
arag

rap
h
 7

 o
f th

is A
rticle. 

L
U

 

 (C
o
m

m
en

ts): 

N
o
t 

all 
o
b
lig

atio
n
s 

w
ill 

ap
p
ly

 
to

 
all 

g
atek

eep
ers, 

as 
A

rticles 
5
 
an

d
 
6

 

th
em

selv
es in

d
icate. T

h
is is to

 reflect th
is an

d
 m

ak
e th

e tex
t co

n
sisten

t. 
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L
T

 

 (C
o
m

m
en

ts): 

L
T

: 
in

 
o
rd

er 
to

 
en

su
re 

leg
al 

clarity
, 

w
e 

stro
n
g
ly

 
su

g
g
est 

a 
fu

rth
er 

ex
p
lan

atio
n
 

(p
referab

ly
 

in
 

th
e 

o
p
eratio

n
al 

p
art) 

o
n
 

h
o
w

 
th

is 
d
irectly

 

ap
p
licab

le 
o
b
lig

atio
n
 

relates 
to

 
reg

u
lato

ry
 

d
ialo

g
u
e 

u
n
d
er 

A
rt 

7
, 

e.g
. 

sh
o
u
ld

 th
e d

ialo
g
u
e p

ro
ced

u
re b

e co
n
d
u
cted

 w
ith

in
 a 6

 m
o
n
th

s p
erio

d
, 

m
en

tio
n
ed

 in
 A

rt 3
.8

. 

E
S

 

 (D
raftin

g
): 

8
. 

T
h
e 

g
atek

eep
er 

sh
all 

co
m

p
ly

 
w

ith
 
th

e 
o
b
lig

atio
n
s 

laid
 
d
o
w

n
 
in

 

A
rticles 5

 an
d
 6

 w
ith

in
 six

 m
o
n
th

s after a co
re p

latfo
rm

 serv
ice h

as b
een

 

in
clu

d
ed

 in
 th

e list d
esig

n
a
tio

n
 d

ecisio
n

 p
u
rsu

an
t to

 p
arag

rap
h
 7

 o
f th

is 

A
rticle. 

E
S

 

 (C
o
m

m
en

ts): 

T
ech

n
ical am

en
d
m

en
t: it is co

n
sid

ered
 b

est to
 refer to

 an
 ad

m
in

istrativ
e 

act (th
e d

esig
n

atio
n
 d

ecisio
n
) in

stead
 o

f a list. 

 
 

A
rticle 4

 

R
ev

iew
 o

f th
e statu

s o
f g

atek
eep

ers 
 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 u

p
o
n
 req

u
est o

r its o
w

n
 in

itiativ
e 

reco
n
sid

er, am
en

d
 o

r rep
eal at an

y
 m

o
m

en
t a d

ecisio
n
 ad

o
p
ted

 p
u
rsu

an
t to

 

A
rticle 3

 fo
r o

n
e o

f th
e fo

llo
w

in
g
 reaso

n
s: 
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 (a) 
th

ere h
as b

een
 a su

b
stan

tial ch
an

g
e in

 an
y
 o

f th
e facts o

n
 w

h
ich

 th
e 

d
ecisio

n
 w

as b
ased

;  
 

 
 

(b
) 

th
e d

ecisio
n
 w

as b
ased

 o
n
 in

co
m

p
lete, in

co
rrect o

r m
islead

in
g
 

in
fo

rm
atio

n
 p

ro
v
id

ed
 b

y
 th

e u
n
d
ertak

in
g
s. 

 

 
 

2
. 

T
h
e C

o
m

m
issio

n
 sh

all reg
u
larly

, an
d
 at least ev

ery
 2

 y
ears, rev

iew
 

w
h
eth

er th
e d

esig
n

ated
 g

atek
eep

ers co
n
tin

u
e to

 satisfy
 th

e req
u
irem

en
ts 

laid
 d

o
w

n
 in

 A
rticle 3

(1
), o

r w
h
eth

er n
ew

 p
ro

v
id

ers o
f co

re p
latfo

rm
 

serv
ices satisfy

 th
o
se req

u
irem

en
ts. T

h
e reg

u
lar rev

iew
 sh

all also
 ex

am
in

e 

w
h
eth

er th
e list o

f affected
 co

re p
latfo

rm
 serv

ices o
f th

e g
atek

eep
er w

h
ich

 

in
d
iv

id
u
ally

 serv
e as an

 im
p
o
rtan

t g
atew

a
y
 fo

r b
u

sin
ess u

sers to
 reach

 en
d
 

u
sers as referred

 to
 in

 A
rticle 3

(1
)(b

) n
eed

s to
 b

e ad
ju

sted
. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: q
u

estio
n
s fo

r clarificatio
n
. A

s w
e u

n
d

erstan
d
, A

rt 4
 co

v
ers rev

iew
 o

f a 

g
atek

eep
er statu

s (a co
m

p
an

y
, w

h
ich

 is alread
y
 d

esig
n
ated

 as su
ch

). In
 th

is 

context w
e w

ould like to know
 the reason to include a reference to ”<..> 

o
r 

w
h
eth

er 
n
ew

 
p
ro

vid
ers 

o
f 

co
re 

p
la

tfo
rm

 
services 

sa
tisfy 

th
o
se 

req
u
irem

en
ts”. It w

ould seem
 that n

ew
 p

ro
vid

ers o
f C

P
S

s n
o
rm

ally
 fall 

u
n
d
er m

ark
et in

v
estig

atio
n
 p

ro
cess (e.g

. A
rt 1

5
). 

IE
 

 (D
raftin

g
): 

 T
h
e C

o
m

m
issio

n
 sh

all reg
u
larly

, an
d
 at least ev

ery
 2

 y
ears, an

d
 at th

e 

req
u
est 

b
ased

 
o
n
 

th
e 

first 
su

b
p
arag

rap
h
 

o
f 

th
e 

d
esig

n
ated

 
g
atek

eep
er, 

rev
iew

 
w

h
eth

er 
th

e 
d

esig
n
ated

 
g
atek

eep
ers 

co
n
tin

u
e 

to
 

satisfy
 

th
e 

req
u
irem

en
ts laid

 d
o
w

n
 in

 A
rticle 3

(1
), o

r w
h

eth
er n

ew
 p

ro
v
id

ers o
f co

re 

p
latfo

rm
 serv

ices satisfy
 th

o
se req

u
irem

en
ts. T

h
e reg

u
lar rev

iew
 sh

all also
 

ex
am

in
e 

w
h
eth

er 
th

e 
list 

o
f 

affected
 

co
re 

p
latfo

rm
 

serv
ices 

o
f 

th
e 

g
atek

eep
er w

h
ich

 in
d
iv

id
u
ally

 serv
e as an

 im
p
o
rtan

t g
atew

a
y
 fo

r b
u
sin

ess 

u
sers 

to
 
reach

 
en

d
 
u
sers 

as 
referred

 
to

 
in

 
A

rticle 
3
(1

)(b
) 

n
eed

s 
to

 
b
e 
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ad
ju

sted
. It w

ill also
 ex

am
in

e th
e im

p
act o

n
 b

u
sin

ess u
sers as a resu

lt o
f 

the core platform
 services’ designation as a gatekeeper. 

IE
 

 (C
o
m

m
en

ts): 

T
o
 en

su
re co

n
sisten

c
y
 w

ith
 A

rticle 4
(1

). T
h
e R

ev
iew

 sh
o
u
ld

 also
 lo

o
k
 at 

th
e im

p
act o

f d
esig

n
atio

n
 o

n
 b

u
sin

ess u
sers to

 id
en

tify
 an

y
 u

n
in

ten
d
ed

 

co
n
seq

u
en

ces.  

 
 

W
h
ere th

e C
o
m

m
issio

n
, o

n
 th

e b
asis o

f th
eat rev

iew
 p

u
rsu

an
t to

 th
e first 

su
b
p
arag

rap
h
, fin

d
s th

at th
e facts o

n
 w

h
ich

 th
e d

esig
n
atio

n
 o

f th
e 

p
ro

v
id

ers o
fu

n
d
ertak

in
g
s p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices as g
atek

eep
ers 

w
as b

ased
, h

av
e ch

an
g
ed

, it sh
all ad

o
p
t a co

rresp
o

n
d
in

g
 d

ecisio
n

 

co
n
firm

in
g
, am

en
d
in

g
 o

r rep
ealin

g
 its p

rev
io

u
s d

ecisio
n
 d

esig
n
atin

g
 th

e 

u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
lafo

rm
s serv

ices as a g
atek

eep
er.   

IE
 

 (D
raftin

g
): 

 W
h
ere th

e C
o
m

m
issio

n
, o

n
 th

e b
asis o

f th
eat rev

iew
 p

u
rsu

an
t to

 th
e first 

su
b
p
arag

rap
h
, 

fin
d
s 

th
at 

th
e 

facts 
o
n
 

w
h
ich

 
th

e 
d
esig

n
atio

n
 

o
f 

th
e 

p
ro

v
id

ers o
fu

n
d
ertak

in
g
s p

ro
v
id

in
g
 co

re p
latfo

rm
 serv

ices as g
atek

eep
ers 

w
as 

b
ased

, 
h
av

e 
ch

an
g
ed

, 
it 

sh
all 

ad
o
p
t 

a 
co

rresp
o
n
d
in

g
 

d
ecisio

n
 

co
n
firm

in
g
, am

en
d
in

g
 o

r rep
ealin

g
 its p

rev
io

u
s d

ecisio
n
 d

esig
n
atin

g
 th

e 

u
n
d
ertak

in
g
 p

ro
v
id

in
g
 co

re p
lafo

rm
s serv

ices as a
 g

atek
eep

er w
h
ich

 sh
all 

b
e m

ad
e p

u
b
lic.    

 
 

3
. 

T
h
e C

o
m

m
issio

n
 sh

all p
u
b
lish

 an
d
 u

p
d
ate th

ea list o
f g

atek
eep

ers 

an
d
 th

e list o
f th

e co
re p

latfo
rm

 serv
ices fo

r w
h
ich

 th
ey

 n
eed

 to
 co

m
p
ly

 

w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 o
n
 an

 o
n

-g
o
in

g
 b

asis. 

E
S

 

 (C
o
m

m
en

ts): 

It w
o
u
ld

 b
e ad

v
isab

le to
 h

av
e a sin

g
le stru

ctu
red

 ch
an

n
el to

 sy
stem

atically
 

p
u
b
lish

 
th

e 
p
u
b
lic 

in
fo

rm
atio

n
 

an
d
 

d
ata 

referred
 

to
 

th
e 

D
M

A
, 

as 
a 

tran
sp

aren
c
y
 to

o
l. 

S
ee p

ro
p
o
sal o

n
 article 3

4
. 
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C
h
ap

ter III  
 

 
 

P
ractices o

f g
atek

eep
ers th

at lim
it co

n
testab

ility
 o

r are u
n
fair 

 

 
 

A
rticle 5

 

O
b
lig

atio
n
s fo

r g
atek

eep
ers 

 

 
 

In
 resp

ect o
f each

 o
f its co

re p
latfo

rm
 serv

ices id
en

tified
 p

u
rsu

an
t to

 

A
rticle 3

(7
), a g

atek
eep

er sh
all: 

 
L

U
 

 (D
raftin

g
): 

In
 
resp

ect 
o
f 

each
 
o
f 

its 
co

re 
p
latfo

rm
 
serv

ices 
id

en
tified

 
p
u
rsu

an
t 

to
 

A
rticle 3

(7
), ta

k
in

g
 in

to
 a

cco
u

n
t o

f th
e n

eed
 to

 p
ro

tec
t th

e in
teg

rity
, 

secu
rity

, a
n

d
 q

u
a
lity

 o
f th

eir serv
ic

es a
n

d
 th

e p
ro

tectio
n

 o
f p

erso
n

a
l 

d
a
ta

 o
f en

d
-u

sers, a g
atek

eep
er sh

all, w
h

ere a
p

p
lica

b
le: 

 

L
U

 

 (C
o
m

m
en

ts): 

C
o
m

p
lian

ce w
ith

 c
y
b

ersecu
rity

, co
n
su

m
er p

ro
tectio

n
 an

d
 p

ro
d
u

ct safety
 

ru
les m

ean
s th

at a g
atek

eep
er n

eed
s to

 m
ak

e su
re th

eir serv
ices rem

ain
 

secu
re 

an
d
 
th

at 
u
sers 

co
n
tin

u
e 

to
 
b
en

efit 
fro

m
 
a 

safe, 
fu

n
ctio

n
in

g
 
an

d
 

b
en

eficial 
serv

ice. 
T

h
e 

resu
lt 

o
f 

th
e 

o
b
lig

atio
n

 
sh

o
u
ld

 
av

o
id

 
an

y
 

th
e 

m
alfu

n
ctio

n
in

g
 o

f a serv
ice fo

r th
e u

ser an
d
 jeo

p
ard

isin
g
 th

eir p
riv

ac
y
. 

G
iv

en
 th

at th
ere is n

o
 articu

latio
n
 clau

se o
n
 h

o
w

 th
e D

M
A

 w
o
rk

s w
ith

 

o
th

er leg
islatio

n
s, g

atek
eep

ers m
a
y
 b

e faced
 w

ith
 co

n
flictin

g
 o

b
lig

atio
n
s 

em
an

atin
g
 fro

m
 th

e D
M

A
 an

d
 o

th
er ru

les, su
ch

 as c
y
b
ersecu

rity
 o

r d
ata 

p
ro

tectio
n
. W

e are flex
ib

le as to
 w

h
ere th

is clarificatio
n
 is situ

ated
 in

 th
e 

tex
t, eg

 it m
ay

 also
 b

e in
 A

rticle 7
. 
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 N
o
t all o

b
lig

atio
n
s w

ill ap
p
ly

 to
 all g

atek
eep

ers. T
h
e p

ro
p
o
sed

 ad
d
itio

n
 

“w
here applicable” is a clarification to that end. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: as a g
en

eral co
m

m
en

ts:  

a) w
e are still an

aly
sin

g
 A

rt. 5
 an

d
 6

 (an
d
 co

rresp
o
n
d
in

g
 recitals) an

d
 

th
erefo

re reserv
e th

e rig
h
t to

 p
ro

v
id

e m
o
re co

m
m

en
ts an

d
 su

g
g
estio

n
s at 

th
e later stag

e. 

b
) w

e are o
p
en

 to
 p

o
ssib

le ch
an

g
es in

 A
rt 5

, 6
 an

d
, w

h
ere n

ecessary
, –

 A
rt 

7
 
(an

d
 
co

rresp
o
n
d
in

g
 
recitals), 

e.g
. 

m
o
v
in

g
 
p
ractices 

fro
m

 
o
n
e 

list 
to

 

an
o
th

er, 
th

at 
w

o
u
ld

 
allo

w
 

an
 

u
n
am

b
ig

u
o
u
s 

u
n
d
erstan

d
in

g
 

o
f 

th
e 

o
b
lig

atio
n
s an

d
 en

su
re sm

o
o

th
 p

ractical im
p
lem

en
tatio

n
 o

f th
e D

M
A

 fro
m

 

th
e d

ate o
f its en

try
 in

to
 fo

rce.  

c) 
w

e 
su

p
p
o
rt 

an
 

id
ea 

to
 

h
av

e 
a 

m
o
re 

clear 
d
escrip

tio
n
 

o
n
 

w
h
ich

 

o
b
lig

atio
n
s ap

p
ly

 to
 w

h
ich

 C
P

S
s. 

 L
T

 su
p
p
o
rts F

I su
g
g
estio

n
. 

B
E

 

 (D
raftin

g
): 

In
 
resp

ect 
o
f 

th
eeach

 
o

f 
its 

co
re 

p
latfo

rm
 
serv

ices 
referred

 
to

 
in

 
each

 

p
ro

v
isio

n
 

o
f 

th
is 

article 
an

d
 

id
en

tified
 

p
u
rsu

an
t 

to
 

A
rticle 

3
(7

), 
a 

g
atek

eep
er sh

all: 
 

B
E

 

 (C
o
m

m
en

ts): 
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B
E

 :som
e of these provisions do not apply to all C

PS’s and thus this 
p
ro

p
o
sal aim

s at clarify
in

g
 th

is.  

E
S

 

 (D
raftin

g
): 

In
 

resp
ect 

o
f 

each
 

o
f 

its 
co

re 
p
latfo

rm
 

serv
ices 

id
en

tified
 

in
 

th
e
 

d
esig

n
a
tio

n
 d

ecisio
n

 p
u
rsu

an
t to

 A
rticle 3

(7
), a g

atek
eep

er sh
all: 

 

E
S

 

 (C
o
m

m
en

ts): 

T
ech

n
ical am

en
d
m

en
t: it is co

n
sid

ered
 b

est to
 refer to

 an
 ad

m
in

istrativ
e 

act (th
e d

esig
n

atio
n
 d

ecisio
n
). 

 
 

(a) 
refrain

 fro
m

 co
m

b
in

in
g
 p

erso
n
al d

ata so
u

rced
 fro

m
 th

esean
y
 o

f its 

co
re p

latfo
rm

 serv
ices w

ith
 p

erso
n
al d

ata fro
m

 an
y
 o

th
er co

re p
latfo

rm
 

serv
ice o

r o
th

er serv
ices o

ffered
 b

y
 th

e g
atek

eep
er o

r w
ith

 p
erso

n
al d

ata 

fro
m

 th
ird

-p
arty

 serv
ices, an

d
 fro

m
 sig

n
in

g
 in

 en
d
 u

sers to
 o

th
er serv

ices 

o
f th

e g
atek

eep
er in

 o
rd

er to
 co

m
b
in

e p
erso

n
al d

ata, u
n
less th

e en
d
 u

ser 

h
as b

een
 p

resen
ted

 w
ith

 th
e sp

ecific ch
o
ice an

d
 p

ro
v
id

ed
 co

n
sen

t in
 th

e 

sen
se o

f A
rticle 6

(1
)(a) o

f R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
. T

h
e g

atek
eep

er m
a
y
 

rely
 o

n
 th

e leg
al b

asis in
clu

d
ed

 u
n
d
er A

rticle 6
(1

)(c), (d
) an

d
 (e) o

f 

R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
, w

h
ere ap

p
licab

le; 

L
U

 

 (D
raftin

g
): 

(a) 
refrain

 fro
m

 co
m

b
in

in
g
 p

erso
n
al d

ata so
u
rced

 fro
m

 th
esean

y
 o

f its 

co
re p

latfo
rm

 serv
ices w

ith
 p

erso
n
al d

ata fro
m

 an
y
 o

th
er co

re p
latfo

rm
 

serv
ice o

r o
th

er serv
ic

es o
ffered

 b
y
 th

e g
a
tek

eep
er o

r w
ith

 p
erso

n
al d

ata 

fro
m

 th
ird

-p
arty

 serv
ices, an

d
 fro

m
 sig

n
in

g
 in

 en
d
 u

sers to
 o

th
er serv

ices 

o
f th

e g
atek

eep
er in

 o
rd

er to
 co

m
b
in

e p
erso

n
al d

ata, u
n
less th

e en
d
 u

ser 

h
as b

een
 p

resen
ted

 w
ith

 th
e sp

ecific ch
o
ice an

d
 p

ro
v
id

ed
 co

n
sen

t in
 th

e 

sen
se o

f A
rticle 6

(1
)(a) o

f R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
. T

h
e g

atek
eep

er m
a
y
 

rely
 o

n
 th

e leg
al b

asis in
clu

d
ed

 u
n
d
er A

rticle 6
(1

)(b
), (c), (d

) an
d
 (e) o

f 

R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
, w

h
ere ap

p
licab

le; 

L
U

 

 (C
o
m

m
en

ts): 
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The obligation not to com
bine data shall penalise the gatekeeper’s core 

p
latfo

rm
 serv

ice(s). O
th

er serv
ices o

ffered
 b

y
 th

e g
atek

eep
er w

h
ich

 d
o
 n

o
t 

create b
arriers to

 en
try

 o
r w

h
ich

 are n
o
t u

n
fair sh

all n
o
t b

e su
b
ject to

 th
is 

o
b
lig

atio
n
. 

 F
u
rth

erm
o

re, in
 o

rd
er to

 b
e co

n
sisten

t w
ith

 th
e G

D
P

R
, it is n

ecessary
 to

 

ad
d
 
p
arag

rap
h
 
(b

) 
o
f 

A
rticle 

6
7
(1

) 
w

h
ich

 
refers 

to
 
th

e
 
n
ecessity

 
o
f 

a 

p
erfo

rm
an

ce o
f a co

n
tract to

 allo
w

 p
ro

cessin
g
 o

f p
erso

n
al d

ata. T
h
e sco

p
e 

o
f th

e G
D

P
R

 an
d
 its av

ailab
le leg

al b
ases sh

all n
o
t in

d
irectly

 b
e n

arro
w

ed
 

b
y
 th

e D
M

A
.  

E
E

 

 (C
o
m

m
en

ts): 

E
E

 su
p
p
o
rts th

e p
ro

p
o
sed

 am
en

d
m

en
ts. 

 D
esp

ite 
th

e 
elab

o
ratio

n
s 

in
 

recital 
3
6
, 

E
E

 
w

o
u
ld

 
w

elco
m

e 
ex

p
licitly

 

clarify
in

g
 in

 th
e article tex

t th
at, to

 th
e ex

ten
t p

o
ssib

le, g
atek

eep
ers m

u
st 

o
ffer to

 th
o
se en

d
 u

sers, w
h
o
 d

o
 n

o
t co

n
sen

t to
 d

ata co
m

b
in

atio
n
, th

e sam
e 

serv
ices, w

h
ich

 o
n
ly

 d
iffer in

 th
e lev

el o
f p

erso
n
alizatio

n
 resu

ltin
g
 fro

m
 

th
e n

o
n
-cu

m
u
latio

n
 o

f d
ata. 

L
V

 

 (D
raftin

g
): 

(a) refrain
 fro

m
 co

m
b
in

in
g
 p

erso
n
al d

ata so
u
rced

 fro
m

 th
ese co

re p
latfo

rm
 

serv
ices 

w
ith

 
p
erso

n
al 

d
ata 

fro
m

 
an

y
 

o
th

er 
serv

ices 
o
ffered

 
b

y
 

th
e 

g
atek

eep
er 

o
r 

w
ith

 
p
erso

n
al 

d
ata 

fro
m

 
th

ird
-p

arty
 

serv
ices, 

an
d
 

fro
m

 

sig
n
in

g
 

in
 

en
d
 

u
sers 

to
 

o
th

er 
serv

ices 
o
f 

th
e 

g
atek

eep
er 

in
 

o
rd

er 
to

 

co
m

b
in

e p
erso

n
al d

ata, u
n
less th

e en
d
 u

ser h
as b

een
 p

resen
ted

 w
ith

 th
e 

sp
ecific ch

o
ice o

f a
n

 a
lte

rn
a
tiv

e se
rv

ice n
o
t b

a
se

d
 o

n
 d

a
ta

 co
m

b
in

a
tio

n
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an
d
 p

ro
v
id

ed
 co

n
sen

t in
 th

e sen
se o

f R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
. W

h
ere 

th
e en

d
 u

ser h
a
s ch

o
sen

 a
 serv

ice n
o
t b

a
sed

 o
n

 d
a
ta

 co
m

b
in

a
tio

n
, th

e 

serv
ice 

in
 

q
u

estio
n

 
sh

a
ll 

n
o
t 

d
iffer 

ex
cep

t 
in

 
th

e 
lev

el 
o
f 

p
erso

n
a
liza

tio
n

 resu
ltin

g
 fro

m
 th

e n
o
n

-cu
m

u
la

tio
n

 o
f p

erso
n

a
l d

a
ta

. 

L
V

 

 (C
o
m

m
en

ts): 

G
a

tekeep
ers m

u
st o

ffer en
d

 u
sers w

h
o

 d
o

 n
o

t co
n
sen

t to
 d

a
ta

 co
m

b
in

a
tio

n
 a

n
 

a
ltern

a
tive service w

h
ich

 is o
n

ly d
ifferen

t in
 th

e level o
f p

erso
n

a
liza

tio
n

 resu
ltin

g
 

fro
m

 th
e n

o
n

-cu
m

u
la

tio
n

 o
f d

a
ta

. T
h
is a

ltern
a
tive service m

u
st o

th
erw

ise b
e o

f 

id
en

tica
l q

u
a

lity.  

 

 
 

(b
) 

allo
w

 b
u
sin

ess u
sers to

 o
ffer th

e sam
e p

ro
d
u

cts o
r serv

ices to
 en

d
 

u
sers th

ro
u

g
h
 th

ird
 p

arty
 o

n
lin

e in
term

ed
iatio

n
 serv

ices at p
rices o

r 

co
n
d
itio

n
s th

at are d
ifferen

t fro
m

 th
o
se o

ffered
 th

ro
u
g
h
 th

e o
n
lin

e 

in
term

ed
iatio

n
 serv

ices o
f th

e g
atek

eep
er; 

L
T

 

 (C
o
m

m
en

ts): 

LT support a ban on the w
ide M

FN
 and argum

ents, provided by the C
ion’, 

o
n
 w

h
y
 n

arro
w

 M
F

N
 p

ro
h
ib

itio
n
 w

as n
o
t in

clu
d
ed

 in
 th

e D
M

A
. 

L
V

 

 (D
raftin

g
): 

(b
) allo

w
 b

u
sin

ess u
sers to

 o
ffer th

e sam
e p

ro
d
u
cts o

r serv
ices to

 en
d

 u
sers 

th
ro

u
g
h
 th

ird
 p

arty
 o

n
lin

e in
term

ed
iatio

n
 serv

ices o
r th

ro
u

g
h

 th
eir o

w
n

 

d
irect sa

les ch
a
n

n
els at p

rices o
r co

n
d
itio

n
s th

at are d
ifferen

t fro
m

 th
o
se 

o
ffered

 th
ro

u
g
h
 th

e o
n
lin

e in
term

ed
iatio

n
 serv

ices o
f th

e g
atek

eep
er; 

L
V

 

 (C
o
m

m
en

ts): 
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n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

4
6
 

 

T
h
is A

rticle d
o
es n

o
t req

u
ire g

a
tekeep

ers to
 a

llo
w

 b
u
sin

ess u
sers to

 o
ffer 

d
ifferen

t p
rices o

r co
n
d
itio

n
s w

h
en

 th
e b

u
sin

ess u
ser itself d

irectly sells 

th
e 

p
ro

d
u
ct 

o
r 

service 
o
n
lin

e. 
T

h
is 

ca
n
 

red
u

ce 
co

n
su

m
er 

ch
o
ice 

o
r 

in
crea

se p
rices a

n
d
 sh

o
u

ld
 th

erefo
re a

lso
 b

e co
vered

 b
y th

is A
rticle.  

 

 
 

(c) 
allo

w
 b

u
sin

ess u
sers to

 p
ro

m
o
te o

ffers in
clu

d
in

g
 u

n
d
er d

ifferen
t 

co
n
d
itio

n
s to

 en
d
 u

sers acq
u
ired

 v
ia th

e co
re p

latfo
rm

 serv
ice o

r th
ro

u
g
h
 

o
th

er ch
an

n
els, an

d
 to

 co
n
clu

d
e co

n
tracts w

ith
 th

ese en
d
 u

sers reg
ard

less 

o
f w

h
eth

er fo
r th

at p
u
rp

o
se th

ey
 u

se th
e co

re p
latfo

rm
 serv

ices o
f th

e 

g
atek

eep
er o

r n
o
t;, an

d
  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts F

I su
g
g
estio

n
. 

A
s fo

r a co
m

p
ro

m
ise tex

t, w
e w

o
u
ld

 b
e g

ratefu
l fo

r m
o
re ex

p
lan

atio
n
 

w
hat “other channels” could cover, because recital 3

8
 d

o
es n

o
t p

ro
v
id

e 

n
ew

 in
fo

rm
atio

n
. 

E
E

 

 (D
raftin

g
): 

(c) 
refrain

 
fro

m
 

p
rev

en
tin

g
 

o
r 

restrictin
g
 

allo
w

 
b

u
sin

ess 
u
sers 

to
 

p
ro

m
o
te o

ffersfro
m

 en
g
ag

in
g
 in

 co
m

m
u
n
icatio

n
 an

d
 co

n
clu

d
in

g
 co

n
tracts 

w
ith

  in
clu

d
in

g
 u

n
d
er d

ifferen
t co

n
d
itio

n
s to

 en
d

 u
sers acq

u
ired

 v
ia th

e 

co
re p

latfo
rm

 serv
ice o

r th
ro

u
g
h

 o
th

er ch
an

n
els, an

d
 to

 co
n
clu

d
e co

n
tracts 

w
ith

 th
ese en

d
 u

sers reg
ard

less o
f w

h
eth

er fo
r th

at p
u
rp

o
se th

e
y
 u

se th
e 

co
re p

latfo
rm

 serv
ices o

f th
e g

atek
eep

er o
r n

o
t;, an

d
 

E
E

 

 (C
o
m

m
en

ts): 

T
h
is 

clau
se, 

as 
fu

rth
er 

ex
p
lain

ed
 

in
 

recital 
3
8
, 

estab
lish

es 
th

at 
th

e 

g
atek

eep
er 

m
u
st 

n
o
t 

tak
e 

step
s –

 
eith

er 
co

n
tractu

al 
o
r 

tech
n
ical –

 
in

 

restrictin
g
 th

e freed
o
m

 o
f b

u
sin

ess u
sers to

 en
g
ag

e w
ith

 its en
d
 u

sers th
at 
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it h
as acq

u
ired

 th
ro

u
g
h
 th

e g
atek

eep
er serv

ices d
irectly

, o
r p

rev
en

t en
d

 

u
ser 

fro
m

 
accessin

g
 

co
n
ten

t 
th

ro
u
g
h

 
its 

C
P

S
, 

sim
p
ly

 
b
ecau

se 
it 

w
as 

purchased outside of gatekeeper’s services. The form
ulation “refrain 

from
” better reflects the logic that w

hile gatekeeper m
ust abide by the 

ab
o
v
e restriction, it shouldn’t have an obligation to actively introduce any 

tech
n
ical so

lu
tio

n
s to

 allo
w

 fo
r d

irect en
g
ag

em
en

t b
etw

een
 b

u
sin

ess an
d

 

en
d
 u

ser (th
is is esp

ecially
 relev

an
t in

 co
n
tex

t o
f o

n
lin

e m
ark

etp
laces). A

n
 

o
p
p
o
site read

in
g
 o

f th
e tex

t –
 an

 o
b
lig

atio
n
 to

 create d
irect co

m
m

u
n
icatio

n
 

ch
an

n
el 

b
etw

een
 

b
u
sin

ess 
an

d
 

en
d
 

u
sers 

to
 

facilitate 
circu

m
v
en

tin
g
 

gatekeeper’s ow
n service –

 
m

ig
h
t 

b
e 

d
isp

ro
p

o
rtio

n
ally

 
restrictiv

e 
to

 

gatekeeper’s freedom
 to conduct business.  

 C
oncerning replacing “prom

oting offers” w
ith “com

m
unication”: this 

m
ig

h
t b

etter co
rresp

o
n
d
 to

 th
e p

u
rp

o
se o

f th
e clau

se as ex
p
lain

ed
 in

 recital 

3
8
, w

h
ereb

y
 b

u
sin

ess u
sers sh

o
u
ld

 n
o
t o

n
ly

 b
e ab

le to
 p

ro
m

o
te o

ffers to
 

en
d
 u

sers b
u
t en

jo
y
 co

m
p
reh

en
siv

e freed
o
m

 in
 in

teractin
g
 w

ith
 an

y
 en

d
 

u
sers th

at th
e b

u
sin

ess u
ser h

as acq
u
ired

 th
ro

u
g
h
 th

e g
atek

eep
er serv

ices. 

 

 
 

(cc) 
allo

w
 en

d
 u

sers to
 access an

d
 u

se, th
ro

u
g
h
 th

e co
re p

latfo
rm

 

serv
ices o

f th
e g

atek
eep

er, co
n
ten

t, su
b
scrip

tio
n
s, featu

res o
r o

th
er item

s 

b
y
 u

sin
g
 th

e so
ftw

are ap
p
licatio

n
 o

f a b
u
sin

ess u
ser, w

h
ere th

ese item
s 

h
av

e b
een

 acq
u
ired

 b
y
 th

e en
d
 u

sers fro
m

 th
e relev

an
t b

u
sin

ess u
ser 

w
ith

o
u
t u

sin
g
 th

e co
re p

latfo
rm

 serv
ices o

f th
e g

atek
eep

er;  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts F

I su
g
g
estio

n
. 

E
E

 

 (D
raftin

g
): 

(cc) refrain
 fro

m
 u

n
reaso

n
ab

ly
 p

rev
en

tin
g
 o

r restrictin
g
allo

w
 en

d
 u

sers to
 

fro
m

 
accessin

g
 

an
d
 

u
sin

g
e, 

th
ro

u
g
h
 

th
e 

co
re 

p
latfo

rm
 

serv
ices 

o
f 

th
e 

g
atek

eep
er, co

n
ten

t, su
b

scrip
tio

n
s, featu

res o
r o

th
er item

s b
y
 u

sin
g
 th

e 

so
ftw

are 
ap

p
licatio

n
 
o
f 

a 
b
u
sin

ess 
u
ser, 

w
h

ere 
th

ese 
item

s 
h
av

e 
b
een
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acq
u
ired

 b
y
 th

e en
d
 u

sers fro
m

 th
e relev

an
t b

u
sin

ess u
ser w

ith
o
u
t u

sin
g

 

th
e co

re p
latfo

rm
 serv

ices o
f th

e g
atek

eep
er; 

E
E

 

 (C
o
m

m
en

ts): 

S
ee first p

arag
rap

h
 o

f th
e co

m
m

en
t o

n
 5

(c). 

 
 

(d
) 

refrain
 fro

m
 p

rev
en

tin
g
 o

r restrictin
g
 b

u
sin

ess u
sers fro

m
 raisin

g
 

issu
es w

ith
 an

y
 relev

an
t p

u
b
lic au

th
o
rity

, in
clu

d
in

g
 n

atio
n
al co

u
rts, 

relatin
g
 to

 an
y
 p

ractice o
f g

atek
eep

ers, w
ith

o
u
t p

reju
d
ice to

 th
e rig

h
t o

f 

b
u
sin

ess u
sers an

d
 g

atek
eep

ers to
 la

y
 d

o
w

n
 in

 th
eir ag

reem
en

ts th
e term

s 

o
f u

se in
clu

d
in

g
 th

e u
se o

f law
fu

l co
m

p
lain

t-h
an

d
lin

g
 m

ech
an

ism
s; 

B
E

 

 (D
raftin

g
): 

d
) 

refrain
 fro

m
 d

irectly
 o

r in
d
irectly

 p
rev

en
tin

g
 o

r restrictin
g
 b

u
sin

ess 

u
sers 

fro
m

 
raisin

g
 
issu

es 
w

ith
 
an

y
 
relev

an
t 

p
u
b

lic 
au

th
o
rity

, 
in

clu
d
in

g
 

n
atio

n
al co

u
rts, relatin

g
 to

 an
y
 p

ractice o
f g

atek
eep

ers, w
ith

o
u
t p

reju
d
ice 

to
 

th
e 

rig
h
t 

o
f 

b
u
sin

ess 
u
sers 

an
d

 
g
atek

eep
ers 

to
 

lay
 

d
o
w

n
 

in
 

th
eir 

ag
reem

en
ts 

th
e 

term
s 

o
f 

u
se 

in
clu

d
in

g
 

th
e 

u
se 

o
f 

law
fu

l 
co

m
p
lain

t-

h
an

d
lin

g
 m

ech
an

ism
s; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 su
g
g
ests th

is am
en

d
m

en
t fo

r m
o
re clarificatio

n
.  

 E
E

 

 (C
o
m

m
en

ts): 

It 
rem

ain
s 

u
n

clear 
w

h
y
 shouldn’t this clause also prohibit gatekeepers 

fro
m

 
in

tro
d
u
cin

g
 

p
ractices 

th
at 

w
o
u
ld

 
restrict 

en
d
 

u
sers 

fro
m

 
raisin

g
 

co
n
cern

s 
ab

o
u
t 

u
n
fair 

b
eh

av
io

u
r 

b
y
 

g
atek

eep
ers 

w
ith

 
an

y
 

relev
an

t 
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ad
m

in
istrativ

e o
r o

th
er p

u
b
lic au

th
o
rities. 

L
V

 

 (D
raftin

g
): 

(d
) refrain

 fro
m

 p
rev

en
tin

g
 o

r restrictin
g
 b

u
sin

ess u
sers o

r en
d

 u
sers fro

m
 

raisin
g
 issu

es w
ith

 an
y
 relev

an
t p

u
b
lic au

th
o
rity

 relatin
g
 to

 an
y
 p

ractice o
f 

g
atek

eep
ers; 

L
V

 

 (C
o
m

m
en

ts): 

E
n
d
 u

sers m
u
st b

e free to
 ra

ise issu
es w

ith
 a

n
y releva

n
t p

u
b
lic a

u
th

o
rity 

rela
tin

g
 to

 a
n
y p

ra
ctice o

f g
a
tekeep

ers in
 th

e sa
m

e w
a
y a

s b
u
sin

ess u
sers. 

 
 

(e) 
refrain

 fro
m

 req
u
irin

g
 b

u
sin

ess u
sers o

r en
d
 u

sers to
 u

se, an
d
 in

 th
e 

case o
f b

u
sin

ess u
sers, also

 to
 o

ffer o
r in

tero
p
erate w

ith
, an

 id
en

tificatio
n
 

serv
ice o

f th
e g

atek
eep

er in
 th

e co
n

tex
t o

f serv
ices o

ffered
 b

y
 th

e b
u
sin

ess 

u
sers u

sin
g
 th

e co
re p

latfo
rm

 serv
ices o

f th
at g

atek
eep

er; 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts th

at letter e o
n
ly

 co
v

ers ID
 serv

ices, esp
ecially

 h
av

in
g
 in

 

m
in

d
 th

e b
ro

ad
er sco

p
e o

f th
is letter (w

e are still an
aly

sin
g
 th

e in
clu

sio
n
 

o
f en

d
-u

sers). 

 
 

(f) 
refrain

 fro
m

 req
u
irin

g
 b

u
sin

ess u
sers o

r en
d
 u

sers to
 su

b
scrib

e to
 

o
r reg

ister w
ith

 an
y
 o

th
er co

re p
latfo

rm
 serv

ices id
en

tified
 p

u
rsu

an
t to

 

A
rticle 3

 o
r w

h
ich

 m
eets th

e th
resh

o
ld

s in
 A

rticle 3
(2

)(b
) as a co

n
d
itio

n
 to

 

access, sig
n
 u

p
 o

r reg
ister to

 an
y
 o

f th
eir co

re p
latfo

rm
 serv

ices id
en

tified
 

p
u
rsu

an
t to

 th
at A

rticle; 

B
E

 

 (D
raftin

g
): 

(f) 
refrain

 fro
m

 req
u
irin

g
 b

u
sin

ess u
sers o

r en
d
 u

sers to
 u

se, su
b
scrib

e 

to
 o

r reg
ister w

ith
 an

y
 o

th
er co

re p
latfo

rm
 serv

ices id
en

tified
 p

u
rsu

an
t to

 

A
rticle 3

 o
r w

h
ich

 m
eets th

e th
resh

o
ld

s in
 A

rticle 3
(2

)(b
) as a co

n
d
itio

n
 to

 

access, sig
n
 u

p
 o

r reg
ister to

 an
y
 o

f th
eir co

re p
latfo

rm
 serv

ices id
en

tified
 

p
u
rsu

an
t to

 th
at A

rticle; 
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B
E

 

 (C
o
m

m
en

ts): 

B
E

 : w
e su

g
g
est to

 ad
d
 th

is w
o
rd

in
g
 tak

en
 in

to
 acco

u
n
t th

e o
b
jectiv

e o
f 

th
is d

isp
o

sitio
n
 is to

 en
su

re freed
o
m

 o
f b

u
sin

ess u
sers an

d
/o

r en
d
 u

sers to
 

b
e ab

le to
 u

se freely
 co

re p
latfo

rm
s serv

ices w
ith

o
u
t b

ein
g
 m

an
d
ated

 to
 

u
se th

em
 b

ein
g
 in

teg
rated

 w
ith

 o
th

er co
re p

latfo
rm

 serv
ices an

d
 th

u
s to

 

not lim
it it to “subscribing” or “registering”.  

 
 

(g
) 

p
ro

v
id

e ad
v
ertisers an

d
 p

u
b
lish

ers to
 w

h
ich

 it su
p
p
lies ad

v
ertisin

g
 

serv
ices, u

p
o
n
 th

eir req
u

est an
d
 w

ith
in

 o
n
e m

o
n
th

 fo
llo

w
in

g
 th

e req
u
est, 

w
ith

 in
fo

rm
atio

n
 co

n
cern

in
g
 th

e p
rice p

aid
 b

y
 th

e ad
v
ertiser an

d
 

p
u
b
lish

er, as w
ell as th

e am
o
u
n
t o

r rem
u
n
eratio

n
 p

aid
 to

 th
e p

u
b
lish

er, fo
r 

th
e p

u
b
lish

in
g
 o

f a g
iv

en
 ad

 an
d
 fo

r each
 o

f th
e relev

an
t ad

v
ertisin

g
 

serv
ices p

ro
v
id

ed
 b

y
 th

e g
atek

eep
er. 

 

 
 

A
rticle 6

 

O
b
lig

atio
n

s fo
r g

atek
eep

ers su
scep

tib
le o

f b
ein

g
 fu

rth
er sp

ecified
 u

n
d
er 

A
rticle 7

 

C
Z

 

 (C
o
m

m
en

ts): 

It 
w

o
u
ld

 b
e 

ap
p
ro

p
riate th

at th
e C

o
m

m
isio

n
 issu

es g
u
id

elin
es o

r o
th

er 

d
o
cu

m
en

ts, w
h
ich

 w
ill, am

o
n
g
 o

th
er th

in
g
s, p

ro
v
id

e a clarity
 o

n
 term

s 

u
sed

 in
 th

is A
rticle.  

 
 

1
. 

In
 resp

ect o
f each

 o
f its co

re p
latfo

rm
 serv

ices id
en

tified
 p

u
rsu

an
t 

to
 A

rticle 3
(7

), a g
atek

eep
er sh

all: 
L

U
 

 (D
raftin

g
): 

1
. 

In
 resp

ect o
f each

 o
f its co

re p
latfo

rm
 serv

ices id
en

tified
 p

u
rsu

an
t 

to
 A

rticle 3
(7

), ta
k

in
g
 in

to
 a

c
co

u
n

t o
f th

e n
eed

 to
 p

ro
tect th

e in
teg

rity
, 

secu
rity

, a
n

d
 q

u
a
lity

 o
f th

eir serv
ic

es a
n

d
 th

e p
ro

tectio
n

 o
f p

erso
n

a
l 
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d
a
ta

 o
f en

d
-u

sers, a g
atek

eep
er sh

all, w
h

ere a
p

p
lica

b
le: 

L
U

 

 (C
o
m

m
en

ts): 

S
ee ab

o
v
e 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: if th
e first sen

ten
ce o

f A
rt 5

 w
ill b

e am
en

d
ed

 as su
g
g
ested

 b
y
 F

I, w
e 

b
eliev

e, th
e sam

e sh
o
u
ld

 b
e d

o
n
e in

 A
rt 6

.1
. 

B
E

 

 (D
raftin

g
): 

1
. 

In
 resp

ect o
f th

eeach
 o

f its co
re p

latfo
rm

 serv
ices referred

 to
 in

 

each
 p

ro
v
isio

n
 o

f th
is article an

d
 id

en
tified

 p
u

rsu
an

t to
 A

rticle 3
(7

), a 

g
atek

eep
er sh

all: 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 so
m

e o
f these provisions do not apply to all C

PS’s and thus this is a 
p
ro

v
isio

n
 fo

r clarify
in

g
 th

is.  

E
S

 

 (D
raftin

g
): 

1
. 

In
 

resp
ect 

o
f 

each
 

o
f 

its 
co

re 
p
latfo

rm
 

serv
ices 

id
en

tified
 

in
 

th
e 

d
esig

n
a
tio

n
 d

ecisio
n

 p
u
rsu

an
t to

 A
rticle 3

(7
), a g

atek
eep

er sh
all: 

 

E
S
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 (C
o
m

m
en

ts): 

T
ech

n
ical am

en
d
m

en
t: it is co

n
sid

ered
 b

est to
 refer to

 an
 ad

m
in

istrativ
e 

act (th
e d

esig
n

atio
n
 d

ecisio
n
). 

 
 

(a) 
refrain

 fro
m

 u
sin

g
, in

 co
m

p
etitio

n
 w

ith
 b

u
sin

ess u
sers, an

y
 d

ata 

n
o
t p

u
b
licly

 av
ailab

le, w
h
ich

 is g
en

erated
 th

ro
u

g
h

 activ
itiesin

 th
e co

n
tex

t 

o
f th

e u
se o

f th
e relev

an
t co

re p
latfo

rm
 serv

ices b
y
 th

o
se b

u
sin

ess u
sers, 

in
clu

d
in

g
 b

y
 th

e en
d
 u

sers o
f th

ese b
u
sin

ess u
sers, o

f its co
re p

latfo
rm

 

serv
ices o

r p
ro

v
id

ed
 b

y
 th

o
se b

u
sin

ess u
sers o

f its co
re p

latfo
rm

 serv
ices 

o
r b

y
 th

e en
d
 u

sers o
f th

ese b
u
sin

ess u
sers; 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: as th
is restrictio

n
 is o

f a sig
n
ifican

t im
p
o
rtan

ce, w
e w

o
u
ld

 w
elco

m
e 

m
o
re 

clarity
, 

in
clu

d
in

g
 
b
u
t 

n
o
t 

lim
ited

 
to

 
th

e 
d
efin

itio
n
s 

u
sed

, 
e.g

. 
in

 

co
m

p
etitio

n
 w

ith
; g

en
erated

 th
ro

u
g
h
 activ

itiesin
 th

e co
n
tex

t. 

B
E

 

 (D
raftin

g
): 

(a) 
refrain

 fro
m

 u
sin

g
, in

 co
m

p
etitio

n
 w

ith
 b

u
sin

ess u
sers, an

y
 d

ata 

n
o
t p

u
b
licly

 av
ailab

le, w
h
ich

 is g
en

erated
 th

ro
u

g
h
 activ

itiesin
 th

e co
n
tex

t 

o
f th

e u
se o

f th
e relev

an
t co

re p
latfo

rm
 serv

ices b
y
 th

o
se b

u
sin

ess u
sers o

r 

th
eir co

m
p
etito

rs, in
clu

d
in

g
 b

y
 th

e en
d
 u

sers o
f th

ese b
u
sin

ess u
sers o

r 

th
eir 

co
m

p
etito

rs, 
o

f 
its 

co
re 

p
latfo

rm
 

serv
ices 

o
r 

p
ro

v
id

ed
 

b
y
 

th
o
se 

b
u
sin

ess u
sers o

f its co
re p

latfo
rm

 serv
ices o

r th
eir co

m
p
etito

rs o
r b

y
 th

e 

en
d
 u

sers o
f th

ese b
u
sin

ess u
sers o

r th
eir co

m
p

etito
rs; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 w
o
n
d
ers if it is n

o
t d

esirab
le to

 ex
p
an

d
 th

is p
ro

v
isio

n
 in

 o
rd

er to
 n

o
t 

allo
w

 a 
g
atek

eep
er to

 u
se in

 co
m

p
etitio

n
 w

ith
 th

e b
u
sin

ess u
sers n

o
n

-

p
u
b
licly

 av
ailab

le d
ata it g

en
erated

 th
ro

u
g
h
 th

e activ
ities o

f o
th

er b
u
sin

ess 

u
sers?

  

W
e h

ereb
y
 th

in
k
 o

f th
e ex

am
p
le w

h
ere a g

atek
eep

er m
ark

etp
lace co

u
ld
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use in com
petition w

ith the shoe retailer “A
” non

-p
u
b
licly

 av
ailab

le d
ata 

that w
as generated by the shoe retailers “B

” to “Z” on the m
arketplace. 

S
E

 

 (D
raftin

g
): 

(a) 
refrain

 fro
m

 u
sin

g
, in

 co
m

p
etitio

n
 w

ith
 b

u
sin

ess u
sers, an

y
 d

ata 

n
o
t 

p
u
b
licly

 
av

ailab
le, 

w
h
ich

 
is 

g
en

erated
 

th
ro

u
g
h
 

activ
itiesth

ro
u
g
h

 

activ
itiesin

 th
e co

n
tex

t o
f th

e u
se o

f th
e relev

an
t co

re p
latfo

rm
 serv

ices b
y
 

th
o
se b

u
sin

ess u
sers, in

clu
d
in

g
 b

y
 th

e en
d
 u

sers o
f th

ese b
u
sin

ess u
sers, o

f 

its co
re p

latfo
rm

 serv
ices o

r p
ro

v
id

ed
 b

y
 th

o
se b

u
sin

ess u
sers o

f its co
re 

p
latfo

rm
 serv

ices o
r b

y
 th

e en
d
 u

sers o
f th

ese b
u
sin

ess u
sers; 

S
E

 

 (C
o
m

m
en

ts): 

A
cco

rd
in

g
 

to
 

S
E

 
th

e 
o
rig

in
al 

p
ro

p
o
sed

 
tex

t 
is 

clearer 
an

d
 

sh
o
u
ld

 
b
e 

rein
tro

d
u
ced

.  

 
 

(b
) 

allo
w

 en
d
 u

sers to
 u

n
-in

stall an
y
 p

re-in
stalled

 so
ftw

are 

ap
p
licatio

n
s o

n
 its co

re p
latfo

rm
 serv

icean
 o

p
eratin

g
 sy

stem
 th

e 

g
atek

eep
er p

ro
v
id

es o
r effectiv

ely
 co

n
tro

ls as easily
 as an

y
 so

ftw
are 

ap
p
licatio

n
 in

stalled
 b

y
 th

e en
d
 u

ser at an
y
 stag

e w
ith

o
u
t p

reju
d
ice to

 th
e 

p
o
ssib

ility
 fo

r a g
atek

eep
er to

 restrict su
ch

 u
n

-in
stallatio

n
 in

 relatio
n
 to

 

so
ftw

are ap
p
licatio

n
s th

at are essen
tial fo

r th
e fu

n
ctio

n
in

g
 o

f th
e o

p
eratin

g
 

sy
stem

 o
r o

f th
e d

ev
ice an

d
 w

h
ich

 can
n
o
t tech

n
ically

 b
e o

ffered
 o

n
 a 

stan
d
alo

n
e b

asis b
y
 th

ird
-p

arties;  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts th

e am
en

d
m

en
t p

ro
p
o
sed

 in
 th

e co
m

p
ro

m
ise tex

t. 

E
E

 

 (C
o
m

m
en

ts): 

E
E

 su
p
p
o
rts th

e am
en

d
m

en
t p

ro
p
o
sed

 in
 th

e co
m

p
ro

m
ise tex

t. 

S
E
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 (C
o
m

m
en

ts): 

S
E

 
h
as 

a 
q
u

estio
n
 
co

n
cern

in
g
 
w

h
y
 
th

e 
o
b
lig

atio
n
 
is 

fo
rm

u
lated

 
m

o
re 

n
arro

w
ly

.  

L
V

 

 (D
raftin

g
): 

1
. (b

) allo
w

 en
d
 u

sers a
n

d
 b

u
sin

ess u
sers to

 u
n

-in
stall an

y
 p

re-in
stalled

 

so
ftw

are ap
p
licatio

n
s o

n
 its co

re p
latfo

rm
 serv

ice w
ith

o
u
t p

reju
d
ice to

 th
e 

p
o
ssib

ility
 fo

r a g
atek

eep
er to

 restrict su
ch

 u
n

-in
stallatio

n
 in

 relatio
n
 to

 

so
ftw

are ap
p
licatio

n
s th

a
t th

e g
a
tek

eep
er

 ca
n

 p
ro

v
e are essen

tial fo
r th

e 

fu
n
ctio

n
in

g
 o

f th
e o

p
eratin

g
 sy

stem
 o

r o
f th

e d
ev

ice an
d
 w

h
ich

 can
n
o
t 

tech
n
ically

 b
e o

ffered
 o

n
 a stan

d
alo

n
e b

asis b
y
 th

ird
-p

arties; 

L
V

 

 (C
o
m

m
en

ts): 

T
h
e rig

h
t to

 u
n

-in
sta

ll a
p
p
s sh

o
u
ld

 a
lso

 exp
licitly b

e in
clu

d
ed

 fo
r d

evice 

m
a
n
u
fa

ctu
rers 

a
n
d
 

d
evice 

p
ro

vid
ers 

in
 

o
rd

er 
to

 
in

 
o
rd

er 
to

 
p
ro

m
o
te 

co
m

p
etitio

n
 

a
n
d
 

d
u
e 

to
 

th
e 

fa
ct 

th
a
t 

co
n
su

m
ers 

ra
rely 

o
verrid

e 
p
re

-

in
sta

lled
 a

p
p
s.  

T
h
is A

rticle m
u
st sta

te th
a
t th

e b
u
rd

en
 o

f p
ro

o
f th

a
t a

n
y restrictio

n
 o

n
 u

n
-

in
sta

lla
tio

n
 is essen

tia
l m

u
st b

e o
n
 th

e g
a
tekeep

er. 

 
 

(c) 
allo

w
 an

d
 tech

n
ically

 en
ab

le th
e in

stallatio
n
 an

d
 effectiv

e u
se an

d
 

in
tero

p
erab

ility
 o

f th
ird

 p
arty

 so
ftw

are ap
p
licatio

n
s o

r so
ftw

are 

ap
p
licatio

n
 sto

res u
sin

g
, o

r in
tero

p
eratin

g
 w

ith
, o

p
eratin

g
 sy

stem
s o

f th
at 

g
atek

eep
er an

d
 allo

w
 th

ese so
ftw

are ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 

sto
res to

 b
e accessed

 b
y
 m

ean
s o

th
er th

an
 th

e co
re p

latfo
rm

 serv
ices o

f 

th
at g

atek
eep

er. T
h
e g

atek
eep

er sh
all n

o
t b

e p
rev

en
ted

 fro
m

 tak
in

g
 

n
ecessary

 an
d
 p

ro
p
o

rtio
n
ate m

easu
res to

 en
su

re th
at th

ird
 p

arty
 so

ftw
are 

L
U

 

 (D
raftin

g
): 

(c) 
allo

w
 an

d
 tech

n
ically

 en
ab

le th
e in

stallatio
n
 an

d
 effectiv

e u
se an

d
 

in
tero

p
erab

ility
 o

f th
ird

 p
arty

 so
ftw

are ap
p
licatio

n
s o

r so
ftw

are 

ap
p
licatio

n
 sto

res u
sin

g
, o

r in
tero

p
eratin

g
 w

ith
, o

p
eratin

g
 sy

stem
s o

f th
at 
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 ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 sto

res d
o
 n

o
t en

d
an

g
er th

e in
teg

rity
 o

f 

th
e h

ard
w

are o
r o

p
eratin

g
 sy

stem
 p

ro
v
id

ed
 b

y
 th

e g
atek

eep
er, p

ro
v
id

ed
 

th
at su

ch
 p

ro
p
o
rtio

n
ate m

easu
res are d

u
ly

 ju
stified

 b
y
 th

e g
atek

eep
er; 

g
atek

eep
er an

d
 allo

w
 th

ese so
ftw

are ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 

sto
res to

 b
e accessed

 b
y
 m

ean
s o

th
er th

an
 th

e co
re p

latfo
rm

 serv
ices o

f 

th
at g

atek
eep

er. u
n

less th
is w

o
u

ld
  T

h
e g

atek
eep

er sh
all n

o
t b

e p
rev

en
ted

 

fro
m

 tak
in

g
 n

ecessary
 an

d
 p

ro
p
o
rtio

n
ate m

easu
res to

 en
su

re th
at th

ird
 

p
arty

 so
ftw

are ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 sto

res d
o
 n

o
t en

d
an

g
er 

th
e p

ro
tec

tio
n

 o
f p

erso
n

a
l d

a
ta

, th
e in

teg
rity

 o
f th

e h
ard

w
are o

r 

o
p
eratin

g
 sy

stem
 p

ro
v
id

ed
 b

y
 th

e g
atek

eep
er, p

ro
v

id
ed

 th
at su

ch
 

p
ro

p
o
rtio

n
ate m

easu
res are d

u
ly

 ju
stified

 b
y
 th

e g
atek

eep
er; 

L
U

 

 (C
o
m

m
en

ts): 

If th
e in

stallatio
n
 o

f th
ird

 p
arty

 ap
p
s th

reaten
s th

e p
ro

tectio
n
 o

f p
erso

n
al 

d
ata, o

r if it p
o
ses risk

s to
 th

e in
teg

rity
 o

f th
e sy

stem
s, th

en
 th

e o
b
lig

atio
n
 

d
o
es n

o
t h

av
e to

 b
e im

p
lem

en
ted

. O
th

erw
ise, th

is w
o
u
ld

 b
e d

etrim
en

tal to
 

en
d
-u

sers an
d
 b

u
sin

ess u
sers alik

e (eg
 th

e d
ev

ice w
o
u
ld

 sto
p
 fu

n
ctio

n
in

g
).  

T
h
is can

n
o
t b

e th
e resu

lt o
f an

 o
b
lig

atio
n
. 

B
E

 

 (D
raftin

g
): 

(c) 
allo

w
 an

d
 tech

n
ically

 en
ab

le th
e in

stallatio
n
 an

d
 effectiv

e u
se an

d
 

in
tero

p
erab

ility
 

o
f 

th
ird

 
p
arty

 
so

ftw
are 

ap
p

licatio
n
s 

o
r 

so
ftw

are 

ap
p
licatio

n
 sto

res u
sin

g
, o

r in
tero

p
eratin

g
 w

ith
, o

p
eratin

g
 sy

stem
s o

f th
at 

g
atek

eep
er an

d
 allo

w
 an

d
 en

ab
le th

ese so
ftw

are ap
p
licatio

n
s o

r so
ftw

are 

ap
p
licatio

n
 sto

res to
 b

e accessed
 b

y
 m

ean
s o

th
er th

an
 th

e co
re p

latfo
rm

 

serv
ices o

f th
at g

atek
eep

er. T
h
e g

atek
eep

er sh
all n

o
t b

e p
rev

en
ted

 fro
m

 

tak
in

g
 
n
ecessary

 
an

d
 
p
ro

p
o
rtio

n
ate 

m
easu

res 
to

 
en

su
re 

th
at 

th
ird

 
p
arty

 

so
ftw

are ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 sto

res d
o
 n

o
t en

d
an

g
er th

e 

in
teg

rity
 o

f th
e h

ard
w

are o
r o

p
eratin

g
 sy

stem
 p

ro
v
id

ed
 b

y
 th

e g
atek

eep
er, 

p
ro

v
id

ed
 

th
at 

su
ch

 
p

ro
p
o
rtio

n
ate 

m
easu

res 
are 

d
u
ly

 
ju

stified
 

b
y
 

th
e 

g
atek

eep
er; 
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B
E

 

 (C
o
m

m
en

ts): 

B
E

 su
g
g
ests th

is ad
d
in

g
.  

L
V

 

 (D
raftin

g
): 

1
. (c) allo

w
 th

e in
stallatio

n
, settin

g
 a

s th
e d

efa
u

lt, b
y
 b

u
sin

ess u
sers a

n
d

 

en
d

 
u

sers, 
an

d
 

effectiv
e 

u
se 

o
f 

th
ird

 
p
arty

 
so

ftw
are 

ap
p
licatio

n
s 

o
r 

so
ftw

are 
ap

p
licatio

n
 

sto
res 

u
sin

g
, 

o
r 

in
tero

p
eratin

g
 

w
ith

, 
o
p
eratin

g
 

sy
stem

s 
o
f 

th
at 

g
atek

eep
er 

an
d
 

allo
w

 
th

ese 
so

ftw
are 

ap
p
licatio

n
s 

o
r 

so
ftw

are ap
p
licatio

n
 sto

res to
 b

e accessed
 b

y
 m

ean
s o

th
er th

an
 th

e co
re 

p
latfo

rm
 serv

ices o
f th

at g
atek

eep
er. T

h
e g

a
tek

e
ep

er sh
a
ll p

ro
m

p
t th

e
 

en
d

 u
ser to

 d
e
cid

e w
h

eth
er th

e d
o
w

n
lo

a
d

ed
 a

p
p

lic
a
tio

n
 o

r a
p

p
lica

tio
n

 

sto
re sh

o
u

ld
 b

eco
m

e th
e d

efa
u

lt. T
h
e g

atek
eep

er sh
all n

o
t b

e p
rev

en
ted

 

fro
m

 tak
in

g
 p

ro
p
o

rtio
n
ate m

easu
res to

 
en

su
re th

at th
ird

 p
arty

 
so

ftw
are 

ap
p
licatio

n
s o

r so
ftw

are ap
p
licatio

n
 sto

res d
o

 n
o
t en

d
an

g
er th

e in
teg

rity
 o

f 

th
e h

ard
w

are o
r o

p
eratin

g
 sy

stem
 p

ro
v
id

ed
 b

y
 th

e g
atek

eep
er w

h
ere th

e
 

g
a
tek

eep
er ca

n
 p

ro
v
e th

a
t su

ch
 m

ea
su

res a
re n

ecessa
ry

 a
n

d
 ju

stified
 

a
n

d
 th

ere a
re n

o
 less r

estrictiv
e m

ea
n

s to
 sa

feg
u

a
rd

 th
e in

teg
rity

 o
f 

th
e h

a
rd

w
a
re o

r o
p

era
tin

g
 sy

stem
; 

L
V

 

 (C
o
m

m
en

ts): 

T
h
e rig

h
t to

 in
sta

ll a
p
p
s, a

p
p
 sto

res a
n
d
 set th

em
 a

s th
e d

efa
u
lt sh

o
u
ld

 

a
lso

 exp
licitly b

e in
clu

d
ed

 fo
r d

evice m
a
n

u
fa

ctu
rers a

n
d
 d

evice su
p
p
liers 

in
 o

rd
er to

 p
ro

m
o
te co

m
p
etitio

n
 a

n
d
 d

u
e to

 th
e fa

ct th
a
t co

n
su

m
ers ra

rely 

o
verrid

e p
re-in

sta
lled

 a
p

p
s. 

T
h
is A

rticle m
u
st sta

te th
a
t th

e b
u
rd

en
 o

f p
ro

o
f is o

n
 th

e g
a
tekeep

er to
 

d
em

o
n
stra

te th
a
t a

n
y m

ea
su

res restrictin
g
 in

sta
lla

tio
n
 a

re n
ecessa

ry a
n
d
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ju
stified

 
a
n
d
 
th

a
t 

th
ere 

a
re 

n
o
 
less 

restrictive 
m

ea
n
s 

to
 
sa

feg
u
a
rd

 
th

e 

in
teg

rity o
f th

e h
a
rd

w
a
re o

r o
p
era

tin
g
 system

.  

 

 
 

(d
) 

refrain
 fro

m
 treatin

g
 m

o
re fav

o
u
rab

ly
 in

 ran
k
in

g
 serv

ices an
d
 

p
ro

d
u
cts o

ffered
 b

y
 th

e g
atek

eep
er itself o

r b
y
 an

y
 th

ird
 p

arty
 b

elo
n

g
in

g
 to

 

th
e sam

e u
n
d
ertak

in
g
 co

m
p
ared

 to
 sim

ilar serv
ices o

r p
ro

d
u
cts o

f th
ird

 

p
arty

 an
d
 ap

p
ly

 fair an
d
 n

o
n

-d
iscrim

in
ato

ry
 co

n
d
itio

n
s to

 su
ch

 ran
k
in

g
;  

B
E

 

 (D
raftin

g
): 

(d
) 

refrain
 

fro
m

 
treatin

g
 

m
o
re 

fav
o
u
rab

ly
 

in
 

ran
k
in

g
 

serv
ices 

an
d
 

p
ro

d
u
cts o

ffered
 b

y
 th

e g
atek

eep
er itself o

r an
y
 th

ird
 p

arty
 o

r b
y
 an

y
 th

ird
 

p
arty

 b
elo

n
g
in

g
 to

 th
e sam

e u
n
d
ertak

in
g
 co

m
p
ared

 to
 sim

ilar serv
ices o

r 

p
ro

d
u
cts 

o
f 

th
ird

 
p

artiesy
 

an
d
 

ap
p
ly

 
fair 

an
d
 

n
o
n

-d
iscrim

in
ato

ry
 

co
n
d
itio

n
s to

 su
ch

 ran
k
in

g
; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 w
o
n
d
ers if it is n

o
t d

esirab
le to

 also
 co

v
er th

e p
referen

tial treatm
en

t o
f 

selected
 th

ird
 p

arties.  

  E
E

 

 (D
raftin

g
): 

(d
) 

refrain
 

fro
m

 
treatin

g
 

m
o
re 

fav
o
u
rab

ly
 

in
 

ran
k
in

g
 

serv
ices 

an
d
 

p
ro

d
u
cts o

ffered
 b

y
 th

e g
atek

eep
er itself o

r b
y
 an

y
 th

ird
 p

arty
 o

r b
y
 an

y
 

th
ird

 
p
arty

 
b
elo

n
g
in

g
 

to
 

th
e 

sam
e 

u
n
d
ertak

in
g
 

co
m

p
ared

 
to

 
sim

ilar 

serv
ices o

r p
ro

d
u

cts o
f th

ird
 p

arty
 an

d
 ap

p
ly

 fair an
d
 n

o
n

-d
iscrim

in
ato

ry
 

co
n
d
itio

n
s to

 su
ch

 ran
k
in

g
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E
E

 

 (C
o
m

m
en

ts): 

T
h
e cu

rren
t w

o
rd

in
g
 o

f th
is clau

se d
o
es n

o
t co

v
er p

referen
tial treatm

en
t o

f 

selected
 

th
ird

 
p
arties. 

W
h
ile 

g
atek

eep
ers 

h
av

e 
a 

sig
n
ifican

tly
 

g
reater 

in
cen

tiv
e to

 co
n
d
u
ct self-p

referen
cin

g
, th

ere m
a
y
 b

e circu
m

stan
ces w

h
ere 

g
atek

eep
er w

o
u
ld

 b
e in

cen
tiv

ized
 to

 g
iv

e p
referen

tial treatm
en

t to
 certain

 

th
ird

-p
arties 

w
h
ich

, 
sim

ilarly
 

to
 

self-p
referen

cin
g
, 

w
o
u
ld

 
eq

u
ally

 

u
n
d
erm

in
e co

n
testab

ility
 an

d
 fairn

ess in
 o

fferin
g
 p

articu
lar p

ro
d
u
cts o

r 

serv
ices. 

In
 ad

d
itio

n
, th

e recitals 4
8
 an

d
 4

9
, w

h
ich

 are lin
k
ed

 to
 th

is clau
se, sh

o
u
ld

 

fu
rth

er 
clarify

 
w

h
at 

w
o
u
ld

 
n
o
t 

co
n
stitu

te 
u
n
fair 

an
d

 
d
iscrim

in
ato

ry
 

ran
k
in

g
. F

o
r ex

am
p
le, it sh

o
u
ld

 b
e ex

p
lain

ed
 th

at p
erso

n
alized

 ran
k
in

g
s o

f 

p
ro

d
u
cts listed

 o
n
 o

n
lin

e m
ark

etp
laces o

r 
elsew

h
ere, w

h
ich

 are ran
k
ed

 

u
sin

g
 p

red
ictio

n
 to

o
ls to

 p
ro

v
id

e resu
lts th

at m
ay

 b
e m

o
st attractiv

e to
 th

e 

en
d
 

u
ser, 

sh
o
u
ld

 
n
o

t 
b

e 
d
eem

ed
 

u
n

fair 
o

r 
d
iscrim

in
ato

ry
 

(u
n
less 

th
e 

p
red

ictio
n
 to

o
l tak

es in
to

 acco
u
n
t u

n
fair o

r d
iscrim

in
ato

ry
 p

aram
eters in

 

d
eterm

in
in

g
 its o

u
tp

u
t).  

F
u
rth

erm
o

re, th
e recitals sh

o
u
ld

 clarify
 th

at tak
in

g
 in

to
 acco

u
n
t co

n
d
itio

n
s 

su
ch

 as en
v
iro

n
m

en
tal o

r h
u
m

an
itarian

 im
p
act o

f a p
articu

lar p
ro

d
u
ct in

 

ran
k
in

g
 sh

o
u
ld

 n
o
t b

e seen
 as d

iscrim
in

ato
ry

 o
r u

n
fair, if su

ch
 co

n
d
itio

n
s 

are ap
p
lied

 h
o
m

o
g
en

eo
u
sly

 in
 reg

ard
 o

f all sim
ilar p

ro
d
u
cts. 

  

 
 

(e) 
refrain

 fro
m

 tech
n
ically

 restrictin
g
 th

e ab
ility

 o
f en

d
 u

sers to
 

sw
itch

 b
etw

een
 an

d
 su

b
scrib

e to
 d

ifferen
t so

ftw
are ap

p
licatio

n
s an

d
 

serv
ices to

 b
e accessed

 u
sin

g
 th

e o
p
eratin

g
 sy

stem
 o

f th
e g

atek
eep

er, 

in
clu

d
in

g
 as reg

ard
s th

e ch
o
ice o

f In
tern

et access serv
icep

ro
v
id

er fo
r en

d
 

u
sers; 
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(f) 
allo

w
 b

u
sin

ess u
sers an

d
 p

ro
v
id

ers o
f an

cillary
 serv

ices access to
 

an
d
 in

tero
p
erab

ility
 w

ith
 th

e sam
e o

p
eratin

g
 sy

stem
, h

ard
w

are o
r so

ftw
are 

featu
res th

at are av
ailab

le o
r u

sed
 in

 th
e p

ro
v
isio

n
 b

y
 th

e g
atek

eep
er o

f 

an
y
 an

cillary
 serv

ices. T
h
e g

atek
eep

er sh
all n

o
t b

e p
rev

en
ted

 fro
m

 tak
in

g
 

n
ecessary

 an
d
 p

ro
p
o

rtio
n
ate m

easu
res to

 en
su

re th
at th

ird
 p

arty
 an

cillary
 

serv
ices d

o
 n

o
t en

d
an

g
er th

e in
teg

rity
 o

f th
e o

p
eratin

g
 sy

stem
, h

ard
w

are 

o
r so

ftw
are featu

res p
ro

v
id

ed
 b

y
 th

e g
atek

eep
er,  p

ro
v
id

ed
 th

at su
ch

 

p
ro

p
o
rtio

n
ate m

easu
res are d

u
ly

 ju
stified

 b
y
 th

e g
atek

eep
er;  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts th

e ad
d
itio

n
. W

e rem
ain

 o
p
en

 to
 in

clu
d
e sim

ilar clau
se to

 

o
th

er p
ro

v
isio

n
s o

f A
rt 5

-6
 o

r as a g
en

eral p
ro

v
isio

n
 in

 th
e D

M
A

. 

E
E

 

 (C
o
m

m
en

ts): 

E
E

 su
p
p
o
rts th

e am
en

d
m

en
t p

ro
p
o
sed

 in
 th

e co
m

p
ro

m
ise tex

t. 

 

 
 

(g
) 

p
ro

v
id

e ad
v
ertisers an

d
 p

u
b
lish

ers, u
p
o
n
 th

eir req
u

est an
d
 free o

f 

ch
arg

e, w
ith

 access to
 th

e p
erfo

rm
an

ce m
easu

rin
g
 to

o
ls o

f th
e g

atek
eep

er 

an
d
 th

e in
fo

rm
atio

n
 n

ecessary
 fo

r ad
v
ertisers an

d
 p

u
b
lish

ers to
 carry

 o
u
t 

th
eir o

w
n
 in

d
ep

en
d
en

t v
erificatio

n
 o

f th
e ad

 in
v

en
to

ry
, in

clu
d
in

g
 

ag
g
reg

ated
 d

ata; 

B
E

 

 (D
raftin

g
): 

(g
) 

p
ro

v
id

e ad
v
ertisers an

d
 p

u
b
lish

ers, u
p
o
n
 th

eir req
u
est an

d
 free o

f 

ch
arg

e, w
ith

 access to
 th

e p
erfo

rm
an

ce m
easu

rin
g
 to

o
ls o

f th
e g

atek
eep

er, 

an
d
 th

e in
fo

rm
atio

n
 n

ecessary
 fo

r ad
v

ertisers an
d
 p

u
b
lish

ers to
 carry

 o
u
t 

th
eir 

o
w

n
 

in
d
ep

en
d
en

t 
v
erificatio

n
 

o
f 

th
e 

ad
 

in
v
en

to
ry

, 
in

clu
d
in

g
 

ag
g
reg

ated
 
d
ata,; 

an
d
 

co
n
tin

io
u
s 

an
d
 
real-tim

e 
access 

v
ia 

h
ig

h
-q

u
ality

 

ap
p
licatio

n
 p

ro
g
ram

m
in

g
 in

terfaces to
 th

e d
ata n

ecessary
 fo

r ad
v
ertisers 

an
d
 

p
u
b
lish

ers 
to

 
ru

n
 

th
eir 

o
w

n
 

o
r 

th
ird

-p
arty

 
v

erificatio
n
 

an
d

 

m
easurem

ent tools to m
easure the perform

ance of the gatekeeper’s 
in

term
ed

iatio
n
 serv

ices an
d
 th

e p
erfo

rm
an

ce o
f an

 ad
; 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 su
p
p
o
rts th

e p
ro

p
o
sal o

f am
en

d
m

en
t th

at w
as m

ad
e b

y
 D

E
.  



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

6
0
 

 

S
E

 

 (D
raftin

g
): 

p
ro

v
id

e ad
v
ertisers an

d
 p

u
b
lish

ers, u
p
o
n
 th

eir req
u
est an

d
 free o

f ch
arg

e, 

w
ith

 access to
 th

e p
erfo

rm
an

ce m
easu

rin
g
 to

o
ls o

f th
e g

atek
eep

er an
d
 th

e 

in
fo

rm
atio

n
 n

ecessary
 fo

r ad
v
ertisers an

d
 p

u
b
lish

ers to
 carry

 o
u
t th

eir o
w

n
 

in
d
ep

en
d
en

t v
erificatio

n
 o

f th
e ad

 in
v
en

to
ry

, in
clu

d
in

g
 ag

g
reg

ated
 d

ata; 

S
E

 

 (C
o
m

m
en

ts): 

T
h
e allu

sio
n

 o
f th

e am
en

d
m

en
t m

ay
 b

e lo
o
k
ed

 o
v

er.  

 
 

(h
) 

p
ro

v
id

e en
d
 u

sers, o
r th

ird
 p

arties au
th

o
rised

 b
y
 an

 en
d
 u

ser, free 

o
f ch

arg
e w

ith
 effectiv

e p
o
rtab

ility
 o

f d
ata g

en
erated

 th
ro

u
g
h
 th

eir activ
ity

 

o
f a b

u
sin

ess u
ser o

r en
d
 u

serin
 th

e co
n
tex

t o
f th

e u
se o

f th
e relev

an
t co

re 

p
latfo

rm
 serv

ices, an
d
 sh

all, in
 p

articu
lar, p

ro
v
id

e free o
f ch

arg
e to

o
ls fo

r 

en
d
 u

sers to
 facilitate th

e effectiv
e ex

ercise o
f su

ch
 d

ata p
o
rtab

ility
, in

 lin
e 

w
ith

 R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
, in

clu
d
in

g
 b

y
 th

e p
ro

v
isio

n
 o

f co
n
tin

u
o
u
s 

an
d
 real-tim

e access ;  

B
E

 

 (C
o
m

m
en

ts): 

B
E

 w
o
n
d
ers if th

ese to
o
ls m

u
st n

o
t also

 b
e p

ro
v
id

ed
 fo

r b
u
sin

ess u
sers.  

 

 
 

(i) 
p
ro

v
id

e b
u
sin

ess u
sers, o

r th
ird

 p
arties au

th
o
rised

 b
y
 a b

u
sin

ess 

u
ser, free o

f ch
arg

e, w
ith

 effectiv
e, h

ig
h

-q
u
ality

, co
n
tin

u
o
u
s an

d
 real-tim

e 

access an
d
 u

se o
f ag

g
reg

ated
 o

r n
o
n

-ag
g
reg

ated
 d

ata, in
clu

d
in

g
 p

erso
n
al 

d
ata, th

at is p
ro

v
id

ed
 fo

r o
r g

en
erated

 in
 th

e co
n
tex

t o
f th

e u
se o

f th
e 

relev
an

t co
re p

latfo
rm

 serv
ices b

y
 th

o
se b

u
sin

ess u
sers an

d
 th

e en
d
 u

sers 

en
g
ag

in
g
 w

ith
 th

e p
ro

d
u
cts o

r serv
ices p

ro
v
id

ed
 b

y
 th

o
se b

u
sin

ess u
sers; 

fo
r  p

erso
n

al d
ata, p

ro
v
id

e access an
d
 u

se o
n
ly

 w
h

ere th
e d

ata are d
irectly

 

co
n
n
ected

 w
ith

 th
e u

se effectu
ated

 b
y
 th

e en
d
 u

ser in
 resp

ect o
f th

e 

p
ro

d
u
cts o

r serv
ices o

ffered
 b

y
 th

e relev
an

t b
u
sin

ess u
ser th

ro
u

g
h
 th

e 

relev
an

t co
re p

latfo
rm

 serv
ice, an

d
 w

h
en

 th
e en

d
 u

ser o
p
ts in

 to
 su

ch
 

L
U

 

 (D
raftin

g
): 

(i) 
p
ro

v
id

e b
u
sin

ess u
sers, o

r th
ird

 p
arties au

th
o
rised

 b
y
 a b

u
sin

ess 

u
ser, 

u
p

o
n

 
th

eir 
req

u
est, 

free 
o
f 

ch
arg

e, 
w

ith
 
effectiv

e, 
h
ig

h
-q

u
ality

, 

co
n
tin

u
o
u
s an

d
 real-tim

e access an
d
 u

se o
f ag

g
reg

ated
 o

r n
o
n

-ag
g
reg

ated
 

d
ata, 

in
clu

d
in

g
 
p
erso

n
al 

d
ata, 

th
at 

is 
p

ro
v
id

ed
 
fo

r 
o
r 

g
en

erated
 
in

 
th

e 

co
n
tex

t o
f th

e u
se o

f th
e relev

an
t co

re p
latfo

rm
 serv

ices b
y
 th

o
se b

u
sin

ess 

u
sers an

d
 th

e en
d
 u

sers en
g
ag

in
g
 w

ith
 th

e p
ro

d
u

cts o
r serv

ices p
ro

v
id

ed
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 sh
arin

g
 w

ith
 a co

n
sen

t in
 th

e sen
se o

f A
rticle 6

 o
f th

e R
eg

u
latio

n
 (E

U
) 

2
0
1
6
/6

7
9

; ; 

b
y
 th

o
se b

u
sin

ess u
sers; fo

r  p
erso

n
al d

ata, p
ro

v
id

e access an
d
 u

se o
n
ly

 

w
h
ere th

e d
ata are d

irectly
 co

n
n
ected

 w
ith

 th
e u

se effectu
ated

 b
y
 th

e en
d

 

u
ser in

 resp
ect o

f th
e p

ro
d
u
cts o

r serv
ices o

ffered
 b

y
 th

e relev
an

t b
u
sin

ess 

u
ser th

ro
u

g
h
 th

e relev
an

t co
re p

latfo
rm

 serv
ice, an

d
 w

h
en

 th
e en

d
 u

ser 

o
p
ts in

 to
 su

ch
 sh

arin
g
 w

ith
 a co

n
sen

t in
 th

e sen
se o

f A
rticle 6

 o
f th

e 

R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9

; ; 

E
S

 

 (C
o
m

m
en

ts): 

It 
co

u
ld

 
b
e 

w
o
rth

 
co

n
sid

erin
g
 
if 

p
o
rtab

ility
 
o

f 
d
ata 

fo
r 

b
u
sin

ess 
u
sers 

sh
o
u
ld

 b
e ad

d
ed

 in
 th

is o
b

lig
atio

n
.  

 
 

(j) 
p
ro

v
id

e to
 an

y
 th

ird
 p

arty
 p

ro
v
id

ers o
f o

n
lin

e search
 en

g
in

es, u
p
o
n
 

th
eir req

u
est, w

ith
 access o

n
 fair, reaso

n
ab

le an
d
 n

o
n

-d
iscrim

in
ato

ry
 term

s 

to
 ran

k
in

g
, q

u
ery

, click
 an

d
 v

iew
 d

ata in
 relatio

n
 to

 free an
d
 p

aid
 search

 

g
en

erated
 b

y
 en

d
 u

sers o
n
 o

n
lin

e search
 en

g
in

es o
f th

e g
atek

eep
er, su

b
ject 

to
 an

o
n

y
m

isatio
n
 fo

r th
e q

u
ery

, click
 an

d
 v

iew
 d

ata th
at co

n
stitu

tes 

p
erso

n
al d

ata. T
h

e relev
an

t d
ata is an

o
n

y
m

ized
 if p

erso
n
al d

ata is 

irrev
ersib

ly
 altered

 in
 su

ch
 a w

a
y
 th

at in
fo

rm
atio

n
 d

o
es n

o
t relate to

 an
 

id
en

tified
 o

r id
en

tifiab
le n

atu
ral p

erso
n
 o

r p
erso

n
al d

ata ren
d
ered

 

an
o
n

y
m

o
u
s in

 su
ch

 a m
an

n
er th

at th
e d

ata su
b
ject is n

o
t o

r n
o
 lo

n
g
er 

id
en

tifiab
le;  

L
U

 

 (D
raftin

g
): 

(j) 
p
ro

v
id

e to
 an

y
 th

ird
 p

arty
 p

ro
v
id

ers o
f o

n
lin

e search
 en

g
in

es, u
p
o
n
 

th
eir req

u
est, w

ith
 access o

n
 fair, reaso

n
ab

le an
d
 n

o
n

-d
iscrim

in
ato

ry
 term

s 

to
 ran

k
in

g
, q

u
ery

, click
 an

d
 v

iew
 d

ata in
 relatio

n
 to

 free an
d
 p

aid
 search

 

g
en

erated
 b

y
 en

d
 u

sers o
n
 o

n
lin

e search
 en

g
in

es o
f th

e g
atek

eep
er, su

b
ject 

to
 

an
o
n

y
m

isatio
n
 

fo
r 

th
e 

q
u
ery

, 
click

 
an

d
 

v
iew

 
d
ata 

th
at 

co
n
stitu

tes 

p
erso

n
al 

d
ata. 

T
h

e 
rele

v
a
n

t 
d

a
ta

 
is 

a
n

o
n

y
m

iz
ed

 
if 

p
erso

n
a
l 

d
a
ta

 
is 

irrev
e
rsib

ly
 a

ltered
 in

 su
ch

 a
 w

a
y
 th

a
t in

fo
rm

a
tio

n
 d

o
es n

o
t rela

te to
 

a
n

 id
en

tified
 o

r id
en

tifia
b

le n
a
tu

ra
l p

erso
n

 o
r p

erso
n

a
l d

a
ta

 ren
d

ered
 

a
n

o
n

y
m

o
u

s in
 su

ch
 a

 m
a
n

n
er th

a
t th

e d
a
ta

 su
b

ject is n
o
t o

r n
o
 lo

n
g
er

 

id
en

tifia
b

le; 

L
U

 

 (C
o
m

m
en

ts): 

The D
M

A
 should not define “anonym

isation” of personal data. The term
s 

u
sed

 h
ere d

iffer fro
m

 recital 2
6
 o

f th
e G

D
P

R
, an

d
 th

erefo
re in

d
irectly
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m
o
d
ify

 
th

e 
G

D
P

R
 
an

d
 
create 

leg
al 

co
n

fu
sio

n
. 

T
h
is 

is 
a 

v
ery

 
co

m
p
lex

 

tech
n
ical an

d
 leg

al field
 an

d
 th

e D
M

A
 is n

o
t th

e rig
h
t in

stru
m

en
t to

 d
efin

e 

su
ch

 co
n
cep

ts o
r g

o
 fu

rth
er th

an
 th

e G
D

P
R

.  

 
 

(k
) 

ap
p
ly

 fair an
d
 n

o
n

-d
iscrim

in
ato

ry
 g

en
eral co

n
d
itio

n
s o

f access fo
r 

b
u
sin

ess u
sers to

 its so
ftw

are ap
p
licatio

n
 sto

re d
esig

n
ated

 p
u

rsu
an

t to
 

A
rticle 3

 o
f th

is R
eg

u
latio

n
. 

 

 
 

(l)  
refrain

 fro
m

 m
ak

in
g
 u

n
su

b
scrib

in
g
 fro

m
 a co

re p
latfo

rm
 serv

ice 

u
n
n
ecessarily

 d
ifficu

lt o
r co

m
p
licated

 fo
r b

u
sin

ess u
sers o

r en
d
 u

sers. 
L

U
 

 (D
raftin

g
): 

(l)  
refrain

 fro
m

 m
ak

in
g
 u

n
su

b
scrib

in
g
 fro

m
 a co

re p
latfo

rm
 serv

ice 

u
n
n
ecessarily

 d
ifficu

lt o
r co

m
p
licated

 fo
r b

u
sin

ess u
sers o

r en
d
 u

sers. 

L
U

 

 (C
o
m

m
en

ts): 

W
h
ich

 recital explains w
hat “unnecessarily difficult” m

eans? It m
ay m

ean 
so

m
eth

in
g
 

d
ifferen

t 
to

 
d
ifferen

t 
p
eo

p
le 

an
d
 

is 
th

erefo
re 

n
o
t 

a 
leg

ally
 

certain
 co

n
cep

t. 

T
h
is is alread

y
 an

 o
b
lig

atio
n
 fo

r all p
latfo

rm
s acco

rd
in

g
 to

 A
rticle 7

 o
f th

e 

G
D

PR
: “It shall be as easy to

 w
ithdraw

 as to give consent.”
 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts M

S
s, w

h
ich

 ask
 fo

r m
o
re clarity

. 

 
 

2
. 

F
o
r th

e p
u
rp

o
ses o

f p
o
in

t (a) o
f p

arag
rap

h
 1

 d
ata th

at is n
o
t 

p
u
b
licly

 av
ailab

le sh
all in

clu
d
e an

y
 ag

g
reg

ated
 an

d
 n

o
n

-ag
g
reg

ated
 d

ata 
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 g
en

erated
 b

y
 b

u
sin

ess u
sers th

at can
 b

e in
ferred

 fro
m

, o
r co

llected
 

th
ro

u
g
h

, th
e co

m
m

ercial activ
ities o

f b
u
sin

ess u
sers o

r th
eir cu

sto
m

ers o
n
 

th
e co

re p
latfo

rm
 serv

ice o
f th

e g
atek

eep
er. 

 
 

A
rticle 7

 

C
o
m

p
lian

ce w
ith

 o
b
lig

atio
n
s fo

r g
atek

eep
ers  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts D

K
 p

ro
p
o
sal.  

In
 ad

d
itio

n
, w

e w
o
u
ld

 w
elco

m
e an

y
 ch

an
g
e th

at w
o
u
ld

 m
ak

e reg
u
lato

ry
 

d
ialo

g
u
e an

 effectiv
e in

stru
m

en
t, allo

w
in

g
 realistic ex

p
lan

atio
n
/tech

n
ical 

sp
ecificatio

n
 o

f th
e req

u
irem

en
ts, estab

lish
ed

 u
n
d

er A
rt 5

-6
. 

IE
 

 (C
o
m

m
en

ts): 

 F
o
r 

A
rticle 

7
 

to
 

w
o
rk

 
effectiv

ely
 

th
ereb

y
 

en
co

u
rag

in
g
 

m
ax

im
u
m

 

co
m

p
lian

ce –
 

w
h
ich

 
h
as 

to
 

b
e 

th
e 

g
o
al 

o
f 

th
is 

p
ro

v
isio

n
 

- 
b
o
th

 
th

e 

h
etero

g
en

eity
 o

f b
u
sin

ess m
o
d
els affected

 b
y
 A

rticle 6
 o

b
lig

atio
n
s an

d
 

attem
p
ts to

 co
m

p
ly

 w
ith

 th
ese o

b
lig

atio
n
s in

 g
o

o
d
 faith

 h
av

e to
 featu

re. 

W
e 

th
erefo

re 
su

p
p
o

rt 
th

e 
p
ro

p
o
sals 

fo
rw

ard
ed

 
b

y
 

D
en

m
ark

 
w

h
ich

 

preserve the C
om

m
ission’s discretion to specify but also recognise in 

certain
 circu

m
stan

ces reg
u
lato

ry
 d

ialo
g
u
e w

ill b
e n

ecessary
 in

 o
rd

er to
 

ach
iev

e 
fu

ll 
co

m
p
lian

ce. 
F

u
rth

erm
o
re, 

w
e 

b
eliev

e 
fo

r 
so

m
e 

o
f 

th
e 

ex
am

p
les in

 th
e latest tex

t o
n
 A

rticle 1
0
(1

) to
 w

o
rk

, th
e seq

u
en

cin
g
 o

f 

A
rticle 

7
 

p
ro

p
o
sed

 
b

y
 

D
en

m
ark

 
is 

su
p
erio

r 
to

 
th

at 
o
u
tlin

ed
 

in
 

th
e 

C
o
m

p
ro

m
ise T

ex
t.  

C
Z

 

 (C
o
m

m
en

ts): 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n
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T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
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p
o
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w
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6
4
 

 

C
Z thinks that “regulatory dialogue” (par. 4) could be

 fu
rth

er stren
g
th

en
 

an
d
 

m
ad

e 
m

o
re 

effectiv
e; 

fo
r 

ex
am

p
le, 

d
ifferen

t 
b
u
sin

ess 
m

o
d
els 

o
f 

g
atek

eep
ers co

u
ld

 b
e tak

en
 in

to
 aco

u
n
t.  

E
E

 

 (C
o
m

m
en

ts): 

E
E

 su
p
p
o
rts th

e p
ro

p
o
sal o

n
 A

rticle 7
 p

resen
ted

 b
y
 D

K
. T

h
e D

K
 p

ro
p
o
sal 

en
h
an

ces th
e ro

le o
f reg

u
lato

ry
 d

ialo
g
u
e an

d
 th

ereb
y
 elev

ates co
m

p
lian

ce o
f 

gatekeepers w
ith A

rticle 6 obligations, w
hile preserving C

om
m

ission’s 
d
iscretio

n
 

in
 

d
ecid

in
g
 

w
h
en

 
fu

rth
er 

sp
ecificatio

n
 

sh
o
u
ld

 
b
e 

p
ro

v
id

ed
, 

ach
iev

in
g
 a b

etter b
alan

ce th
an

 th
e ex

istin
g
 co

m
p
ro

m
ise tex

t. 

 

 
 

1
. 

T
h
e m

easu
res im

p
lem

en
ted

 b
y
 th

e g
atek

eep
er to

 en
su

re 

co
m

p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 sh
all b

e 

effectiv
e in

 ach
iev

in
g
 th

e o
b
jectiv

e o
f th

e relev
an

t o
b
lig

atio
n
. T

h
e 

g
atek

eep
er sh

all en
su

re th
at th

ese m
easu

res are im
p
lem

en
ted

 in
 

co
m

p
lian

ce w
ith

 ap
p
licab

le law
, in

 p
articu

lar R
eg

u
latio

n
 (E

U
) 2

0
1
6
/6

7
9
 

an
d
  D

irectiv
e 2

0
0
2
/5

8
/E

C
, an

d
 w

ith
 leg

islatio
n
 o

n
 cy

b
er secu

rity
, 

co
n
su

m
er p

ro
tectio

n
 an

d
 p

ro
d
u
ct safety

. 

L
U

 

 (D
raftin

g
): 

1
.            

T
h
e 

m
easu

res 
im

p
lem

en
ted

 
b

y
 

th
e 

g
atek

eep
er 

to
 

en
su

re 

co
m

p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 sh
all b

e 

n
ecessa

ry
 
fo

r 
a
n

d
 
effectiv

e 
in

 
ach

iev
in

g
 
th

e 
o

b
jectiv

e 
o
f 

th
e 

relev
an

t 

o
b
lig

atio
n

 a
n

d
 th

e o
b

jectiv
es o

f th
is R

eg
u

la
tio

n
, . T

h
e g

atek
eep

er sh
all 

en
su

re 
th

at 
th

ese 
m

easu
res 

ta
k

e 
a
cco

u
n

t 
o
f 

th
e 

n
eed

 
to

 
p

ro
tect 

th
e
 

in
teg

rity
, secu

rity
, a

n
d

 q
u

a
lity

 o
f th

eir serv
ices, a

n
d

 are im
p
lem

en
ted

 

in
 

co
m

p
lian

ce 
w

ith
 

ap
p
licab

le 
law

, 
in

 
p
articu

lar 
R

eg
u
latio

n
 

(E
U

) 

2
0
1
6
/6

7
9
 

an
d

  
D

irectiv
e 

2
0

0
2
/5

8
/E

C
, 

an
d
 

w
ith

 
leg

islatio
n
 

o
n
 

cy
b

er 

secu
rity

, co
n
su

m
er p

ro
tectio

n
 an

d
 p

ro
d
u
ct safety

. 

L
U

 

 (C
o
m

m
en

ts): 

A
s an

 altern
ativ

e o
p
tio

n
 to

 o
u
r p

ro
p
o
sal in

 th
e ch

ap
eau

 o
f A

rticles 5
 an

d
 6

, 
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5
 

 

w
e p

ro
p
o
se to

 in
clu

d
e a referen

ce to
 th

e n
eed

 fo
r g

atek
eep

ers to
 co

n
sid

er 

cy
b

ersecu
rity

 co
n
cern

s in
 A

rticle 7
(1

).  It is im
p
o
rtan

t th
at serv

ices rem
ain

 

secu
re 

an
d
 
th

at 
u
sers 

co
n
tin

u
e 

to
 
b
en

efit 
fro

m
 
a 

safe, 
fu

n
ctio

n
in

g
 
an

d
 

b
en

eficial serv
ice.   

  

 
 

2
. 

W
h
ere th

e C
o
m

m
issio

n
 fin

d
s th

at th
e m

easu
res th

at th
e g

atek
eep

er 

in
ten

d
s to

 im
p
lem

en
t p

u
rsu

an
t to

 p
arag

rap
h
 1

, o
r h

as im
p
lem

en
ted

, d
o
 n

o
t 

en
su

re effectiv
e co

m
p
lian

ce w
ith

 th
e relev

an
t o

b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticle 6

, it m
ay

 o
p

en
 p

ro
ceed

in
g
s p

u
rsu

an
t to

 A
rticle 1

8
 an

d
 b

y
 d

ecisio
n

 

ad
o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 

3
7
a(2

) sp
ecify

 th
e m

easu
res th

at th
e g

atek
eep

er co
n
cern

ed
 sh

all 

im
p
lem

en
t. T

h
e C

o
m

m
issio

n
 sh

all ad
o
p
t su

ch
 a d

ecisio
n
 p

u
rsu

an
t to

 th
is 

p
arag

rap
h
 w

ith
in

 six
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f p
ro

ceed
in

g
s p

u
rsu

an
t to

 

A
rticle 1

8
.  

L
U

 

 (D
raftin

g
): 

2
. 

W
h
ere th

e C
o
m

m
issio

n
 fin

d
s th

at th
e m

easu
res th

at th
e g

atek
eep

er 

in
ten

d
s to

 im
p
lem

en
t p

u
rsu

an
t to

 p
arag

rap
h
 1

, o
r h

as im
p
lem

en
ted

, d
o
 n

o
t 

en
su

re effectiv
e co

m
p
lian

ce w
ith

 th
e relev

an
t o

b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticle 6

, it m
ay

 o
p
en

 p
ro

ceed
in

g
s p

u
rsu

an
t to

 A
rticle 1

8
 an

d
 b

y
 d

ecisio
n

 

ad
o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 

3
7
a(2

) 
sp

ecify
 

th
e 

m
easu

res 
th

at 
th

e 
g
atek

eep
er 

co
n

cern
ed

 
sh

all 

im
p
lem

en
t. 

T
h

e 
g
a
tek

eep
er 

m
a
y
 

p
ro

v
id

e 
a
 

rea
so

n
ed

 
sta

te
m

en
t 

to
 

ex
p

la
in

 w
h

y
 th

e m
ea

su
r
es it in

ten
d

s to
 im

p
le

m
e
n

t o
r h

a
s im

p
le

m
en

ted
 

sh
a
ll 

b
e 

n
ecessa

ry
 
a
n

d
 
effectiv

e 
in

 
a
ch

iev
in

g
 
th

e 
o
b

jectiv
es 

o
f 

th
is 

R
eg

u
la

tio
n

 p
u

rsu
a
n

t to
 p

a
ra

g
ra

p
h

 1
 a

n
d

 th
e relev

a
n

t o
b

lig
a
tio

n
. T

h
e 

C
o
m

m
issio

n
 sh

all ad
o
p
t su

ch
 a d

ecisio
n
 p

u
rsu

an
t to

 th
is p

arag
rap

h
 w

ith
in

 

six
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f p
ro

ceed
in

g
s p

u
rsu

an
t to

 A
rticle 1

8
. 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e g

atek
eep

er sh
all b

e allo
w

ed
 to

 su
b
m

it ex
p
lan

atio
n
s as to

 w
h

y
 th

e 

m
easu

res 
to

 
im

p
lem

en
t 

th
e 

o
b
lig

atio
n
s 

in
 
A

rticle 
6
 
are 

effectiv
e. 

(th
is 

p
ro

v
isio

n
 m

ay
 also

 b
e p

laced
 in

  p
arag

rap
h
 4

). 

L
T
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 (C
o
m

m
en

ts): 

LT: A
rt 7.2 indicates only a possibility to act (“it m

a
y o

p
en

 p
ro

ceed
in

g
s) 

in a case the C
ion finds that “the m

easures that the gatekeeper intends to 
im

p
lem

en
t p

u
rsu

an
t to

 p
arag

rap
h
 1

, o
r h

as im
p

lem
en

ted
, d

o
 n

o
t en

su
re 

effective com
pliance w

ith the relevant obligations”. LT supports flexible 
ap

p
ro

ach
. H

o
w

ev
er, fro

m
 th

e leg
al certain

ty
 p

o
in

t o
f v

iew
, it w

o
u
ld

 b
e 

ad
v
isab

le 
to

 
clarify

 
(in

 
a 

tex
t 

o
r 

in
 
th

e 
recitals) 

th
is 

ch
o
ice 

(e.g
. 

w
h

y
 

“shall” w
as not an option; tim

efram
e during w

hich the C
ion could change 

its m
in

d
 an

d
 d

ecid
e to

 o
p
en

 th
e p

ro
ceed

in
g
, etc.). 

In
 ad

d
itio

n
, w

e w
o
u
ld

 w
elco

m
e th

at a d
ecisio

n
 u

n
d
er A

rt 7
.2

 co
u
ld

 also
 b

e 

rev
iew

ed
, as it is d

o
n
e w

ith
 a d

ecisio
n
 to

 d
esig

n
ate a g

atek
eep

er (A
rt 4

).   

 
 

3
. 

P
arag

rap
h
 2

 o
f th

is A
rticle is w

ith
o
u
t p

reju
d
ice to

 th
e p

o
w

ers o
f 

th
e C

o
m

m
issio

n
 u

n
d
er A

rticles 2
5
, 2

6
 an

d
 2

7
. 

 

 
 

4
. 

In
 v

iew
 o

f ad
o
p
tin

g
 th

e d
ecisio

n
 u

n
d
er p

arag
rap

h
 2

, th
e 

C
o
m

m
issio

n
 sh

all co
m

m
u
n
icate its p

relim
in

ary
 fin

d
in

g
s w

ith
in

 th
ree 

m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e p

ro
ceed

in
g
s. In

 th
e p

relim
in

ary
 fin

d
in

g
s, 

th
e C

o
m

m
issio

n
 sh

all ex
p
lain

 th
e m

easu
res it co

n
sid

ers to
 tak

e o
r it 

co
n
sid

ers th
at th

e p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesg
atek

eep
er co

n
cern

ed
 

sh
o
u
ld

 tak
e in

 o
rd

er to
 effectiv

ely
 ad

d
ress th

e p
relim

in
ary

 fin
d
in

g
s. 

In
terested

 th
ird

 p
arties sh

all b
e ab

le to
 p

ro
v
id

e co
m

m
en

ts o
n

 th
ese 

p
relim

in
ary

 fin
d
in

g
s. 

L
U

 

 (D
raftin

g
): 

4
. 

In
 

v
iew

 
o

f 
ad

o
p
tin

g
 

th
e 

d
ecisio

n
 

u
n
d
er 

p
arag

rap
h
 

2
, 

th
e 

C
o
m

m
issio

n
 

sh
all 

co
m

m
u
n
icate 

its 
p
relim

in
ary

 
fin

d
in

g
s 

w
ith

in
 

th
ree 

m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e p

ro
ceed

in
g
s. In

 th
e p

relim
in

ary
 fin

d
in

g
s, 

th
e 

C
o
m

m
issio

n
 

sh
all 

ex
p
lain

 
th

e 
m

easu
res 

it 
co

n
sid

ers 
to

 
tak

e 
o
r 

it 

co
n
sid

ers th
at th

e p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesg
atek

eep
er co

n
cern

ed
 

sh
o
u
ld

 
tak

e 
in

 
o
rd

er 
to

 
effectiv

ely
 

ad
d
ress 

th
e 

p
relim

in
ary

 
fin

d
in

g
s. 

In
terested

 
th

ird
 

p
arties 

sh
all 

b
e 

ab
le 

to
 

p
ro

v
id

e 
co

m
m

en
ts 

o
n
 

th
ese 

p
relim

in
ary

 fin
d
in

g
s. T

h
e C

o
m

m
issio

n
 sh

a
ll ta

k
e th

ese co
m

m
en

ts in
to

 

a
cco

u
n

t w
h

en
 it a

d
o
p

ts a
 d

ecisio
n

 p
u

rsu
a
n

t to
 p

a
ra

g
ra

p
h

 2
. 

L
U
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 (C
o
m

m
en

ts): 

W
e 

su
p
p
o
rt 

th
is 

ad
d
itio

n
 

b
u
t 

w
o
n
d
er 

in
 

w
h
at 

w
a
y
 

th
ird

 
p

arties 
can

 

co
n
trib

u
te. W

ill th
ere b

e a p
u
b
lic co

n
su

ltatio
n
? W

ith
in

 w
h
ich

 tim
efram

e? 

W
e 

w
o
u
ld

 
su

p
p
o
rt 

a 
m

o
re 

d
ev

elo
p
ed

 
co

n
su

ltatio
n
 
o
r 

d
ialo

g
u
e, 

d
u
rin

g
 

w
h
ich

 
in

terested
 

th
ird

 
p
arties 

can
 

co
n
trib

u
te 

to
 

th
e 

w
ay

 
in

 
w

h
ich

 

o
b
lig

atio
n
s 

are 
im

p
lem

en
ted

 
b

y
 
th

e 
g
atek

eep
er. 

T
h
is 

w
o
u
ld

 
en

su
re 

th
e 

effectiv
en

ess o
f th

e o
b
lig

atio
n
s in

 p
ractice. In

 an
y
 case, th

e C
o
m

m
issio

n
 

sh
all tak

e su
ch

 co
m

m
en

ts in
to

 acco
u
n
t w

h
en

 tak
in

g
 a d

ecisio
n
.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 w
elco

m
es th

e am
en

d
m

en
t th

at in
terested

 th
ird

 p
arties sh

all b
e in

v
o
lv

ed
 

in
 th

e reg
u
lato

ry
 d

ialo
g
u

e. 

B
E

 

 (C
o
m

m
en

ts): 

    C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 w
elco

m
es th

e in
tro

d
u

ctio
n
 o

f in
v
o
lv

em
en

t o
f th

ird
 p

arties.  

 
 

5
. 

In
 sp

ecify
in

g
 th

e m
easu

res u
n
d
er p

arag
rap

h
 2

, th
e C

o
m

m
issio

n
 

sh
all en

su
re th

at th
e m

easu
res are effectiv

e in
 ach

iev
in

g
 th

e o
b
jectiv

es o
f 

th
e relev

an
t o

b
lig

atio
n
 an

d
 p

ro
p
o
rtio

n
ate in

 th
e sp

ecific circu
m

stan
ces o

f 

L
U

 

 (D
raftin

g
): 
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 th
e g

atek
eep

er an
d
 th

e relev
an

t serv
ice.  

5
. 

In
 
sp

ecify
in

g
 
th

e 
m

easu
res 

u
n
d
er 

p
arag

rap
h
 
2
, 

th
e 

C
o
m

m
issio

n
 

sh
all 

en
su

re 
th

at 
th

e 
m

easu
res 

are 
n

ecessa
r
y
 

fo
r 

a
n

d
 

effectiv
e 

in
 

ach
iev

in
g
 th

e o
b
jectiv

es o
f th

e relev
an

t o
b
lig

atio
n

 an
d
 p

ro
p
o
rtio

n
ate in

 th
e 

sp
ecific circu

m
stan

ces o
f th

e g
atek

eep
er an

d
 th

e relev
an

t serv
ice. 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e m

easu
res alw

a
y
s n

eed
 to

 b
e ch

eck
ed

 ag
ain

st ach
iev

in
g
 th

e o
b
jectiv

es 

o
f th

e o
b
lig

atio
n
s: th

e
y
 n

eed
 n

o
t o

n
ly

 b
e effectiv

e b
u
t also

 n
ecessary

 to
 

th
at en

d
.  

L
T

 

 (D
raftin

g
): 

In
 

sp
ecify

in
g
 

th
e 

m
easu

res 
u
n
d
er 

p
arag

rap
h
 

2
, 

th
e 

C
o

m
m

issio
n
 

sh
all 

en
su

re th
at th

e m
easu

res are effectiv
e in

 ach
iev

in
g
 th

e o
b
jectiv

es o
f th

e 

relev
an

t o
b
lig

atio
n
 an

d
 p

ro
p
o
rtio

n
ate in

 th
e sp

ecific circu
m

stan
ces o

f th
e 

g
atek

eep
er 

an
d
 

th
e 

relev
an

t 
serv

ice. 
T

h
e 

m
ea

su
res 

sh
o
u

ld
 

ta
k

e 
in

to
 

a
cco

u
n

t secu
rity

, fu
n

ctio
n

a
lity

 a
n

d
 in

teg
rity

 o
f th

e serv
ic

es p
ro

v
id

ed
 

b
y
 th

e g
a
tek

eep
er 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
g
g
ests ad

d
in

g
 a g

en
eral safeg

u
ard

: 

“T
h

e m
ea

su
res sh

o
u

ld
 ta

k
e in

to
 a

cco
u

n
t secu

rity
, fu

n
ctio

n
a
lity

 a
n

d
 

in
teg

rity
 o

f th
e serv

ices p
ro

v
id

ed
 b

y
 th

e g
a
tek

eep
er.” 
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 6
. 

F
o
r th

e p
u
rp

o
ses o

f sp
ecify

in
g
 th

e o
b
lig

atio
n
s u

n
d

er A
rticle 6

(1
) 

p
o
in

ts (j) an
d
 (k

), th
e C

o
m

m
issio

n
 sh

all also
 assess w

h
eth

er th
e in

ten
d

ed
 

o
r im

p
lem

en
ted

 m
easu

res en
su

re th
at th

ere is n
o

 rem
ain

in
g
 im

b
alan

ce o
f 

rig
h
ts an

d
 o

b
lig

atio
n
s o

n
 b

u
sin

ess u
sers an

d
 th

at th
e m

easu
res d

o
 n

o
t 

th
em

selv
es co

n
fer an

 ad
v

an
tag

e o
n
 th

e g
atek

eep
er w

h
ich

 is 

d
isp

ro
p
o
rtio

n
ate to

 th
e serv

ice p
ro

v
id

ed
 b

y
 th

e g
atek

eep
er to

 b
u
sin

ess 

u
sers. 

 

 
 

7
. 

A
 g

atek
eep

er m
a
y
 req

u
est th

e o
p
en

in
g
 o

f p
ro

ceed
in

g
s p

u
rsu

an
t to

 

A
rticle 1

8
 fo

r th
e C

o
m

m
issio

n
 to

 d
eterm

in
e w

h
eth

er th
e m

easu
res th

at th
e 

g
atek

eep
er in

ten
d
s to

 im
p
lem

en
t o

r h
as im

p
lem

en
ted

 u
n
d
er A

rticle 6
 are 

effectiv
e in

 ach
iev

in
g
 th

e o
b
jectiv

e o
f th

e relev
an

t o
b
lig

atio
n
 in

 th
e 

sp
ecific circu

m
stan

ces. A
 g

atek
eep

er m
a
y
sh

all, w
ith

 its req
u
est, p

ro
v
id

e a 

reaso
n
ed

 su
b
m

issio
n
 to

 ex
p
lain

 in
 p

articu
lar w

h
y
 th

e m
easu

res th
at it 

in
ten

d
s to

 im
p
lem

en
t o

r h
as im

p
lem

en
ted

 are effectiv
e in

 ach
iev

in
g
 th

e 

o
b
jectiv

e o
f th

e relev
an

t o
b
lig

atio
n
 in

 th
e sp

ecific circu
m

stan
ces. T

h
e 

C
o
m

m
issio

n
 m

ay
 o

p
en

 p
ro

ceed
in

g
s p

u
rsu

an
t to

 A
rticle 1

8
 an

d
 b

y
 d

ecisio
n
 

ad
o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 

3
7
a(2

) sp
ecify

 th
e m

easu
res th

at th
e g

atek
eep

er co
n
cern

ed
 sh

all 

im
p
lem

en
t. T

h
e C

o
m

m
issio

n
 sh

all ad
o
p
t a d

ecisio
n
 p

u
rsu

an
t to

 th
is 

p
ro

v
isio

n
 w

ith
in

 six
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f p
ro

ceed
in

g
s p

u
rsu

an
t to

 

A
rticle 1

8
. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: it sh
o
u
ld

 b
e clear if a n

o
tificatio

n
 b

y
 th

e g
atek

eep
er o

f th
e m

easu
res 

th
at 

th
e 

g
atek

eep
er 

in
ten

d
s 

to
 

im
p
lem

en
t 

o
r 

h
as 

im
p
lem

en
ted

 
u
n
d
er 

A
rticle 6

 co
u
ld

 lead
 (d

irectly
) to

 th
e san

ctio
n
s. In

 an
o
th

er w
o
rd

s, th
e tex

t 

sh
o
u
ld

 state clearly
 an

 in
cen

tiv
e fo

r th
e co

m
p
an

ies to
 ap

p
ro

ach
 th

e C
io

n
. 

E
S

 

 (C
o
m

m
en

ts): 

A
 recital sh

o
u
ld

 estab
lish

 th
at g

atek
eep

ers m
ig

h
t req

u
est th

e o
p

en
in

g
 o

f 

p
ro

ceed
in

g
s 

p
u
rsu

an
t 

to
 

A
rticle 

1
8

 
fro

m
 

th
e 

m
o
m

en
t 

th
e 

d
esig

n
atio

n
 

d
ecisio

n
 

is 
p
u
b
lish

ed
, 

to
 

en
su

re 
leg

al 
certain

ty
 

an
d
 

ap
p
licab

ility
 

o
n
ce 

o
b
lig

atio
n
s are ap

p
licab

le.  

 

 
 

A
rticle 8

 

S
u
sp

en
sio

n
  

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 req
u
est b

y
 th

e 

g
atek

eep
er, ex

cep
tio

n
ally

 su
sp

en
d
, in

 w
h
o
le o

r in
 p

art, a sp
ecific 

IE
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 o
b
lig

atio
n
 laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 fo
r a co

re p
latfo

rm
 serv

ice 

id
en

tified
 p

u
rsu

an
t to

 A
rticle 3

(7
) b

y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 

th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
), w

h
ere th

e 

g
atek

eep
er d

em
o
n
strates th

at co
m

p
lian

ce w
ith

 th
at sp

ecific o
b
lig

atio
n
 

w
o
u
ld

 en
d
an

g
er, d

u
e to

 ex
cep

tio
n
al circu

m
stan

ces b
ey

o
n
d
 th

e co
n
tro

l o
f 

th
e g

atek
eep

er, th
e eco

n
o

m
ic v

iab
ility

 o
f th

e o
p
eratio

n
 o

f th
e g

atek
eep

er 

in
 th

e U
n
io

n
, an

d
 o

n
ly

 to
 th

e ex
ten

t n
ecessary

 to
 ad

d
ress su

ch
 th

reat to
 its 

v
iab

ility
. T

h
e C

o
m

m
issio

n
 sh

all aim
 to

 ad
o
p
t th

e su
sp

en
sio

n
 d

ecisio
n
 

w
ith

o
u
t d

elay
 an

d
 at th

e latest 3
 m

o
n
th

s fo
llo

w
in

g
 receip

t o
f a co

m
p
lete 

reaso
n
ed

 req
u
est.   

 (D
raftin

g
): 

 T
h
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 req
u
est b

y
 th

e g
atek

eep
er, 

ex
cep

tio
n
ally

 su
sp

en
d
, in

 w
h
o
le o

r in
 p

art, a sp
ecific o

b
lig

atio
n
 laid

 d
o
w

n
 

in
 
A

rticles 
5
 
an

d
 
6
 
fo

r 
a 

co
re 

p
latfo

rm
 
serv

ice 
id

en
tified

 
p
u
rsu

an
t 

to
 

A
rticle 

3
(7

) 
b

y
 

d
ecisio

n
 

ad
o
p
ted

 
in

 
acco

rd
an

ce 
w

ith
 

th
e 

ad
v
iso

ry
 

p
ro

ced
u
re 

referred
 

to
 

in
 

A
rticle 

3
2
3
7
a(4

2
), 

w
h
ere 

th
e 

g
atek

eep
er 

d
em

o
n
strates 

th
at 

co
m

p
lian

ce 
w

ith
 

th
at 

sp
ecific 

o
b
lig

atio
n
 

w
o
u
ld

 

en
d
an

g
er, 

d
u
e 

to
 
ex

cep
tio

n
al 

circu
m

stan
ces 

b
e
y
o
n
d
 
th

e 
co

n
tro

l 
o
f 

th
e 

g
atek

eep
er, th

e eco
n
o
m

ic v
iab

ility
 o

f th
e o

p
eratio

n
 o

f th
e g

atek
eep

er in
 

th
e U

n
io

n
, an

d
 o

n
ly

 to
 th

e ex
ten

t n
ecessary

 to
 ad

d
ress su

ch
 th

reat to
 its 

v
iab

ility
. 

T
h

e 
C

o
m

m
issio

n
 
sh

all 
aim

 
to

 
ad

o
p
t 

th
e 

su
sp

en
sio

n
 
d
ecisio

n
 

w
ith

o
u
t d

elay
 an

d
 at th

e latest 3
 m

o
n
th

s fo
llo

w
in

g
 receip

t o
f a co

m
p
lete 

reaso
n
ed

 req
u
est.   T

h
e su

sp
en

sio
n
 d

ecisio
n
 sh

all b
e acco

m
p

an
ied

 b
y
 a 

reaso
n
ed

 statem
en

t ex
p
lain

in
g
 th

e g
ro

u
n
d
s fo

r th
e su

sp
en

sio
n
. 

IE
 

 (C
o
m

m
en

ts): 

 S
tatem

en
t is req

u
ired

 o
n

 th
e g

ro
u

n
d
s o

f tran
sp

aren
cy

.  

 
 

2
. 

W
h
ere th

e su
sp

en
sio

n
 is g

ran
ted

 p
u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all rev
iew

 its su
sp

en
sio

n
 d

ecisio
n
 ev

ery
 y

ear. F
o
llo

w
in

g
 

su
ch

 a rev
iew

 th
e C

o
m

m
issio

n
 sh

all eith
er w

h
o
lly

 o
r p

artially
 lift th

e 

su
sp

en
sio

n
 o

r d
ecid

e th
at th

e co
n
d
itio

n
s o

f p
arag

rap
h
 1

 co
n
tin

u
e to

 b
e 

m
et. 

IE
 

 (D
raftin

g
): 

 W
h
ere 

th
e 

su
sp

en
sio

n
 

is 
g
ran

ted
 

p
u
rsu

an
t 

to
 

p
arag

rap
h
 

1
, 

th
e 
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C
o
m

m
issio

n
 sh

all rev
iew

 its su
sp

en
sio

n
 d

ecisio
n
 ev

ery
 y

ear. F
o
llo

w
in

g
 

su
ch

 
a 

rev
iew

 
th

e 
C

o
m

m
issio

n
 
sh

all 
eith

er 
w

h
o
lly

 
o

r 
p
artially

 
lift 

th
e 

su
sp

en
sio

n
 o

r d
ecid

e th
at th

e co
n
d
itio

n
s o

f p
arag

rap
h
 1

 co
n
tin

u
e to

 b
e 

m
et. 

W
h
en

 
it 

in
ten

d
s 

to
 

lift 
th

e 
su

sp
en

sio
n
, 

th
e 

C
o
m

m
issio

n
 

sh
all 

b
efo

reh
an

d
 in

v
ite th

e g
atek

eep
er to

 p
resen

t a rev
ised

 reaso
n

ed
 req

u
est.  

IE
 

 (C
o
m

m
en

ts): 

 T
o
 en

su
re co

n
sisten

c
y
 w

ith
 A

rticle 8
(1

) 

 
 

3
. 

In
 cases o

f u
rg

en
c
y
, T

th
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 

req
u
est b

y
 a g

atek
eep

er, p
ro

v
isio

n
ally

 su
sp

en
d
 th

e ap
p
licatio

n
 o

f th
e 

relev
an

t o
b
lig

atio
n
 to

 o
n
e o

r m
o
re in

d
iv

id
u
al co

re p
latfo

rm
 serv

ices 

alread
y
 p

rio
r to

 th
e d

ecisio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

.  

IE
 

 (D
raftin

g
): 

 In
 cases o

f u
rg

en
c
y
, T

th
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 req
u
est 

b
y
 
a 

g
atek

eep
er, 

p
ro

v
isio

n
ally

 
su

sp
en

d
 
th

e 
ap

p
licatio

n
 
o
f 

th
e 

relev
an

t 

o
b
lig

atio
n
 to

 o
n
e o

r m
o
re in

d
iv

id
u
al co

re p
latfo

rm
 serv

ices alread
y
 p

rio
r 

to
 th

e d
ecisio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

.   

 
 

In
 assessin

g
 th

e req
u

est, th
e C

o
m

m
issio

n
 sh

all tak
e in

to
 acco

u
n
t, in

 

p
articu

lar, th
e im

p
act o

f th
e co

m
p
lian

ce w
ith

 th
e sp

ecific o
b
lig

atio
n
 o

n
 th

e 

eco
n
o
m

ic v
iab

ility
 o

f th
e o

p
eratio

n
 o

f th
e g

atek
eep

er in
 th

e U
n
io

n
 as w

ell 

as o
n

 th
ird

 p
arties. T

h
e su

sp
en

sio
n

 m
ay

 b
e m

ad
e su

b
ject to

 co
n
d
itio

n
s an

d
 

o
b
lig

atio
n
s to

 b
e d

efin
ed

 b
y
 th

e C
o
m

m
issio

n
 in

 o
rd

er to
 en

su
re a fair 

b
alan

ce b
etw

een
 th

ese in
terests an

d
 th

e o
b
jectiv

es o
f th

is R
eg

u
latio

n
. S

u
ch

 

a req
u
est m

a
y
 b

e m
ad

e an
d
 g

ran
ted

 at an
y
 tim

e p
en

d
in

g
 th

e assessm
en

t o
f 

th
e C

o
m

m
issio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

. 

IE
 

 (D
raftin

g
): 

In
 

assessin
g
 

th
e 

req
u

est, 
th

e 
C

o
m

m
issio

n
 

sh
all 

tak
e 

in
to

 
acco

u
n
t, 

in
 

p
articu

lar, th
e im

p
act o

f th
e co

m
p
lian

ce w
ith

 th
e sp

ecific o
b
lig

atio
n
 o

n
 th

e 

eco
n
o
m

ic v
iab

ility
 o

f th
e o

p
eratio

n
 o

f th
e g

atek
eep

er in
 th

e U
n
io

n
 as w

ell 

as 
o
n
 

th
ird

 
p
arties 

in 
particular 

gatekeeper’s 
business 

users. 
T

h
e 

su
sp

en
sio

n
 

m
ay

 
b

e 
m

ad
e 

su
b
ject 

to
 

co
n
d
itio

n
s 

an
d
 

o
b
lig

atio
n
s 

to
 

b
e 

d
efin

ed
 b

y
 th

e C
o
m

m
issio

n
 in

 o
rd

er to
 en

su
re a fair b

alan
ce b

etw
een

 th
ese 
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in
terests an

d
 th

e o
b
jectiv

es o
f th

is R
eg

u
latio

n
. 

S
u
ch

 a req
u
est m

a
y
 b

e 

m
ad

e an
d
 g

ran
ted

 at an
y
 tim

e p
en

d
in

g
 th

e assessm
en

t o
f th

e C
o
m

m
issio

n
 

p
u
rsu

an
t to

 p
arag

rap
h
 1

.   

 
 

A
rticle 9

 

E
x

em
p
tio

n
 fo

r o
v
errid

in
g
 reaso

n
s o

f p
u
b
lic in

terest o
n
 g

ro
u
n
d
s o

f p
u
b
lic 

m
o
rality

, p
u
b
lic h

ealth
 an

d
 p

u
b
lic secu

rity
 

L
U

 

 (D
raftin

g
): 

A
rticle 9

 

E
x

em
p
tio

n
 fo

r o
v
errid

in
g
 reaso

n
s o

f p
u
b
lic in

terest o
n
 g

ro
u
n
d
s o

f p
u

b
lic 

m
o

ra
lity

, p
u
b
lic h

ealth
 an

d
 p

u
b
lic secu

rity
 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e C

JE
U

 caselaw
 d

efin
es w

h
at is to

 b
e u

n
d

ersto
o
d

 as p
u
b
lic in

terests. 

T
h
ese can

 b
e q

u
ite w

id
e-ran

g
in

g
 b

u
t d

o
 n

o
t in

clu
d
e p

u
b
lic m

o
rality

. W
h
at 

d
o
es th

is co
n
cep

t m
ean

? T
h
is o

p
en

s th
e d

o
o
r to

 p
o
litical in

terp
retatio

n
s 

w
h
ich

 
w

o
u
ld

 
m

o
v
e 

aw
ay

 
fro

m
 

o
b
jectiv

e 
co

n
sid

eratio
n
s. 

W
e 

th
erefo

re 

p
ro

p
o
se to

 d
elete th

is.  

E
S

 

 (C
o
m

m
en

ts): 

The previous reference to “overriding reasons of public interest”should be 
m

aintained. B
esides, it w

ould be better refering to “public policy” instead 
of 

“public 
m

orality” 
w

hat 
w

ould 
be 

co
n
sisten

t 
w

ith
 

so
m

e 
related

 

reg
u
latio

n
 as th

e E
co

m
m

m
erce D

irectiv
e.  

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 req
u
est b

y
 a 

g
atek

eep
er o

r o
n
 its o

w
n
 in

itiativ
e, b

y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce 
 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

7
3
 

 w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
), ex

em
p
t it, in

 

w
h
o
le o

r in
 p

art, fro
m

 a sp
ecific o

b
lig

atio
n
 laid

 d
o

w
n
 in

 A
rticles 5

 an
d
 6

 

in
 relatio

n
 to

 an
 in

d
iv

id
u
al co

re p
latfo

rm
 serv

ice id
en

tified
 p

u
rsu

an
t to

 

A
rticle 3

(7
), w

h
ere su

ch
 ex

em
p
tio

n
 is ju

stified
 o

n
 th

e g
ro

u
n

d
s set o

u
t in

 

p
arag

rap
h
 2

 o
f th

is A
rticle. T

h
e C

o
m

m
issio

n
 sh

all ad
o
p
t th

e ex
em

p
tio

n
 

d
ecisio

n
 at th

e latest 3
 m

o
n
th

s after receiv
in

g
 a co

m
p
lete reaso

n
ed

 

req
u
est. 

 
 

1
a. 

W
h
ere an

 ex
em

p
tio

n
 is g

ran
ted

 p
u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all rev
iew

 its ex
em

p
tio

n
 d

ecisio
n
 ev

ery
 2

 y
ears. F

o
llo

w
in

g
 

su
ch

 a rev
iew

 th
e C

o
m

m
issio

n
 sh

all eith
er w

h
o
lly

 o
r p

artially
 lift th

e 

ex
em

p
tio

n
 o

r d
ecid

e th
at th

e co
n
d
itio

n
s o

f p
arag

rap
h
 1

 co
n
tin

u
e to

 b
e m

et. 

S
E

 

 (D
raftin

g
): 

1
a. 

W
h
ere 

an
 

ex
em

p
tio

n
 

is 
g
ran

ted
 

p
u
rsu

an
t 

to
 

p
arag

rap
h
 

1
, 

th
e 

C
o
m

m
issio

n
 
sh

all 
rev

iew
 
its 

ex
em

p
tio

n
 
d
ecisio

n
 
if 

th
e 

g
ro

u
n
d
 
fo

r 
th

e 

ex
em

p
tio

n
 n

o
 lo

n
g
er ex

ists o
r at least ev

ery
 2

 y
ears. F

o
llo

w
in

g
 su

ch
 a 

rev
iew

 th
e C

o
m

m
issio

n
 sh

all eith
er w

h
o
lly

 o
r p

artially
 lift th

e ex
em

p
tio

n
 

o
r d

ecid
e th

at th
e co

n
d
itio

n
s o

f p
arag

rap
h
 1

 co
n
tin

u
e to

 b
e m

et. 

S
E

 

 (C
o
m

m
en

ts): 

A
cco

rd
in

g
 to

 S
E

 th
e ex

em
p
tio

n
 sh

o
u
ld

 n
o
t p

rev
ail lo

n
g
er th

an
 n

ecessary
.  

 
 

2
. 

A
n
 ex

em
p
tio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 m
a
y
  o

n
ly

 b
e g

ran
ted

 o
n
 

g
ro

u
n
d
s o

f: 
IE

 

 (D
raftin

g
): 

 A
n
 ex

em
p
tio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 m
a
y
  o

n
ly

 b
e g

ran
ted

 in
 o

rd
er to

 

en
su

re o
n
 g

ro
u
n
d
s o

f: 

 
 

(a) 
p
u
b
lic m

o
rality

; 
L

U
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 (D
raftin

g
): 

(a
) 

p
u

b
lic m

o
ra

lity
; 

L
U

 

 (C
o
m

m
en

ts): 

S
ee ab

o
v
e 

E
S

 

 (C
o
m

m
en

ts): 

It w
ould be better refering to “public policy” instead of “public m

orality” 
w

h
at 

w
o
u
ld

 
b
e 

co
n
sisten

t 
w

ith
 

so
m

e 
related

 
reg

u
latio

n
 

as 
th

e 

E
co

m
m

m
erce D

irectiv
e.  

 

 
 

(b
) 

p
u
b
lic h

ealth
; 

 

 
 

(c) 
p
u
b
lic secu

rity
. 

 

 
IE

 

 (D
raftin

g
): 

 (d
) d

ata secu
rity

 

(e) th
e p

ro
tectio

n
 o

f trad
e secrets  

(f) co
m

p
lian

ce w
ith

 o
th

er relev
an

t E
U

 leg
islatio

n
 



U
p
d
a
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m

m
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ts o
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resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
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A
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ro
p
o
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L
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3
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w
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5
 

 

IE
 

 (C
o
m

m
en

ts): 

T
h
e sco

p
e o

f th
e ex

em
p
tio

n
 p

ro
v
isio

n
 w

e feel is to
o
 n

arro
w

. A
 w

id
er 

sco
p
e h

ere w
ith

 th
e C

o
m

m
issio

n
 retain

in
g
 fu

ll d
iscretio

n
 w

e feel w
o
u
ld

 b
e 

m
o
re ap

p
ro

p
riate.   

3
. 

In
 cases o

f u
rg

en
c
y
, T

th
e C

o
m

m
issio

n
 m

ay
, actin

g
 o

n
 a reaso

n
ed

 

req
u
est b

y
 a g

atek
eep

er o
r o

n
 its o

w
n
 in

itiativ
e, p

ro
v
isio

n
ally

 su
sp

en
d
 th

e 

ap
p
licatio

n
 o

f th
e relev

an
t o

b
lig

atio
n
 to

 o
n
e o

r m
o

re in
d
iv

id
u
al co

re 

p
latfo

rm
 serv

ices alread
y
 p

rio
r to

 th
e d

ecisio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

.  

 

 
 

In
 assessin

g
 th

e req
u

est, th
e C

o
m

m
issio

n
 sh

all tak
e in

to
 acco

u
n
t, in

 

p
articu

lar, th
e im

p
act o

f th
e co

m
p
lian

ce w
ith

 th
e sp

ecific o
b
lig

atio
n
 o

n
 th

e 

g
ro

u
n
d
s in

 p
arag

rap
h
 2

 as w
ell as th

e effects o
n
 th

e g
atek

eep
er co

n
cern

ed
 

an
d
 o

n
 th

ird
 p

arties. T
h
e su

sp
en

sio
n
 m

ay
 b

e m
ad

e su
b
ject to

 co
n
d
itio

n
s 

an
d
 o

b
lig

atio
n
s to

 b
e d

efin
ed

 b
y
 th

e C
o
m

m
issio

n
 in

 o
rd

er to
 en

su
re a fair 

b
alan

ce b
etw

een
 th

e g
o
als p

u
rsu

ed
 b

y
 th

e g
ro

u
n
d
s in

 p
arag

rap
h
 2

 an
d
 th

e 

o
b
jectiv

es o
f th

is R
eg

u
latio

n
. S

u
ch

 a req
u
est m

a
y
 b

e m
ad

e an
d
 g

ran
ted

 at 

an
y
 tim

e p
en

d
in

g
 th

e assessm
en

t o
f th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 

p
arag

rap
h
 1

.  

 

 
 

A
rticle 9

a 

R
ep

o
rtin

g
 m

ech
an

ism
 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 w
elco

m
es su

g
g
estio

n
s to

 en
su

re tran
sp

aren
cy

. H
o
w

ev
er, w

e are still 

an
aly

zin
g
 A

rt 9
a (to

g
eth

er w
ith

 a co
rresp

o
n
d
in

g
 recital 5

8
a) an

d
 its ad

d
ed

 

v
alu

e in
 relatio

n
 to

 p
ro

p
o
rtio

n
ality

. A
s fo

r th
e first lev

el o
f th

e rep
o

rtin
g
 

m
ech

an
ism

: w
e are afraid

 th
at b

y
 th

e en
d
 o

f th
is leg

islativ
e c

y
cle th

e C
io

n
 

m
ig

h
t en

d
 u

p
 w

ith
 a h

u
g
e am

o
u
n
t o

f tran
sp

aren
c
y
 rep

o
rts, stem

m
in

g
 fro

m
 

d
ifferen

t leg
al acts (D

M
A

, D
S

A
), w

h
ich

 at th
e en

d
 o

f th
e d

a
y
 w

ill n
o
t b

e 



U
p
d
a
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S

 co
m

m
en

ts o
n
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9
7
1
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1
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resid
en

cy co
m

p
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m
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M

A
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p
o
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T
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L
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3
9
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w
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7
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u
sed

 
in

 
fu

ll. 
A

s 
fo

r 
th

e 
seco

n
d
 
lev

el 
o
f 

th
e 

rep
o
rtin

g
 
m

ech
an

ism
: 

w
e 

w
o
u
ld

 lik
e to

 h
av

e m
o
re in

fo
rm

atio
n
 o

n
 h

o
w

 th
e C

io
n
 ex

p
ects th

e p
u
b
licly

 

av
ailab

le n
o
n
co

n
fid

en
tial rep

o
rts to

 lo
o
k
 lik

e. W
ill th

e statem
en

t th
at a 

co
m

p
an

y
 x

 n
o
w

 allo
w

s d
ata p

o
rtab

ility
, as req

u
ired

 b
y
 A

rt 5
/6

, w
ill b

e 

en
o
u
g
h
?
 

If 
n
o
t, 

th
e 

co
m

p
an

y
 

m
ig

h
t 

b
e 

req
u
ired

 
to

 
d
isclo

se 
b
u
sin

ess 

secrets if m
o
re d

etailed
 in

fo
rm

atio
n
 w

ill b
e req

u
ired

, e.g
. o

n
 h

o
w

 d
ata 

p
o
rtab

ility
 are to

 b
e co

n
d
u
cted

. T
h
is esp

ecially
 b

eco
m

es relev
an

t h
av

in
g
 

in
 m

in
d
 recital 5

8
a, acco

rd
in

g
 to

 w
h
ich

 
T

h
is 

p
u

b
lica

tio
n

 
sh

o
u

ld
 
a
lso

 

en
a
b

le 
sta

k
eh

o
ld

ers 
to

 
ch

eck
 
w

h
eth

er 
th

e 
g
a

tek
eep

er 
a

t 
sta

k
e 

fu
lly

 

co
m

p
lies w

ith
 th

e o
b

lig
a
tio

n
s la

id
 d

o
w

n
 in

 A
rticles 5

 a
n

d
 6

. 

 
 

1
.  

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, an
d
 

in
 ap

p
licatio

n
 o

f A
rticle 3

(8
), th

e g
atek

eep
er p

ro
v

id
es th

e C
o
m

m
issio

n
 

w
ith

 a rep
o
rt d

escrib
in

g
 in

 a d
etailed

 an
d
 tran

sp
aren

t m
an

n
er th

e m
easu

res 

im
p
lem

en
ted

 to
 en

su
re co

m
p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticles 5

 an
d
 6

. T
h
is rep

o
rt sh

all b
e u

p
d
ated

 at least an
n
u
ally

. 

E
S

 

 (D
raftin

g
): 

1
.  

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, an
d

 

in
 ap

p
licatio

n
 o

f A
rticle 3

(8
), th

e g
atek

eep
er [sh

a
ll p

ro
v
id

e p
ro

v
id

es] th
e 

C
o
m

m
issio

n
 w

ith
 a rep

o
rt d

escrib
in

g
 in

 a d
etailed

, co
m

p
reh

en
sib

le an
d

 

tran
sp

aren
t m

an
n
er th

e m
easu

res im
p
lem

en
ted

 to
 en

su
re co

m
p
lian

ce w
ith

 

th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

. T
h
is rep

o
rt sh

all b
e u

p
d
ated

 

at least an
n
u
ally

. 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e p

u
rp

o
se o

f th
is A

rticle m
ig

h
t b

e co
n
fu

sin
g
. It is n

o
t clear w

h
eth

e
r th

e 

aim
 is to

 facilitate th
e m

o
n
ito

rin
g
 an

d
 co

n
tro

l o
f th

e C
o
m

m
issio

n
 o

r if it 

ju
st to

 im
p
ro

v
e th

e in
fo

rm
atio

n
 to

 th
ird

 p
arties.  

P
ro

v
id

ed
 

th
at 

b
o
th

 
aim

s 
w

o
u
ld

 
b
e 

relev
an

t 
in

 
term

 
o
f 

an
 

efficien
t 

im
p
lem

en
tatio

n
 o

f th
e D

M
A

, it w
o
u
ld

 b
e stro

n
g
ly

 ad
v
isab

le to
: 

 

a) 
In

clu
d
e a referen

ce to
 th

is rep
o
rt in

 A
rticle 7

.1
. 
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b
) 

R
efer th

e tran
sp

aren
c
y
 o

b
lig

atio
n
 to

 a su
m

m
ary

 (in
ten

d
ed

 fo
r th

e 

co
m

m
o
n
 p

u
b
lic) an

d
 a n

o
n

-co
n
fid

en
tial v

ersio
n
 o

f th
e rep

o
rt th

at 

w
as sen

t to
 th

e C
O

M
 (in

ten
d
ed

 fo
r tech

n
ical co

n
su

ltatio
n
).  

 

c) 
C

reate 
a 

sin
g
le 

stru
ctu

red
 
ch

an
n

el 
to

 
sy

stem
atically

 
p
u
b
lish

 
th

e 

p
u
b
lic 

in
fo

rm
atio

n
 

an
d
 

d
ata 

referred
 

to
 

th
e 

D
M

A
, 

as 
a 

tran
sp

aren
c
y
 to

o
l (see E

S
 p

ro
p
o
sal o

n
 A

rticle 3
4
). 

B
esid

es, it sh
o
u
ld

 b
e set th

at th
e G

K
 sh

all p
ro

v
id

e th
e rep

o
rt.  

 
 

2
.  

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, th
e 

g
atek

eep
er sh

all p
u
b
lish

 an
d
 p

ro
v
id

e th
e C

o
m

m
issio

n
 w

ith
 a 

n
o
n
co

n
fid

en
tial su

m
m

ary
 o

f th
e rep

o
rt referred

 to
 in

 p
arag

rap
h
 1

 o
f th

is 

A
rticle. T

h
e C

o
m

m
issio

n
 sh

all p
u
b
lish

 w
ith

o
u
t d

elay
 th

e n
o
n
co

n
fid

en
tial 

su
m

m
ary

 o
f th

e rep
o

rt. T
h
is n

o
n

-co
n
fid

en
tial su

m
m

ary
 sh

all b
e u

p
d
ated

 

o
n
ce th

e rep
o
rt referred

 to
 in

 p
arag

rap
h
 1

 o
f th

is A
rticle is u

p
d
ated

. 

B
E

 

 (D
raftin

g
): 

2
.  

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, th
e 

g
atek

eep
er 

sh
all 

p
u
b
lish

 
an

d
 

p
ro

v
id

e 
th

e 
C

o
m

m
issio

n
 

w
ith

 
a 

n
o
n

-

co
n
fid

en
tial 

su
m

m
ary

 
o

f 
th

e 
rep

o
rt 

referred
 
to

 
in

 
p
arag

rap
h
 
1
 
o
f 

th
is 

A
rticle. T

h
e C

o
m

m
issio

n
 sh

all p
u
b
lish

 w
ith

o
u
t d

elay
 th

e n
o
n

-co
n
fid

en
tial 

su
m

m
ary

 o
f th

e rep
o

rt. T
h
is n

o
n

-co
n
fid

en
tial su

m
m

ary
 sh

all b
e u

p
d
ated

 

o
n
ce th

e rep
o
rt referred

 to
 in

 p
arag

rap
h
 1

 o
f th

is A
rticle is u

p
d
ated

. 

E
S

 

 (D
raftin

g
): 

2
.  

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, th
e 

g
atek

eep
er sh

all p
u
b
lish

 an
d
 p

ro
v
id

e th
e C

o
m

m
issio

n
 w

ith
 a su

m
m

a
r
y

 

a
n

d
 

a
 

n
o
n
co

n
fid

en
tial 

su
m

m
ary

 
v

ersio
n

 
o
f 

th
e 

rep
o

rt 
referred

 
to

 
in

 

p
arag

rap
h
 

1
 

o
f 

th
is 

A
rticle. 

T
h

e 
su

m
m

a
ry

 
sh

a
ll 

u
n

d
ersta

n
d

a
b

ly
 

d
escrib

e th
e im

p
lica

tio
n

s o
f th

e a
d

o
p

ted
 a

ctio
n

s fo
r th

e b
u

sin
ess a

n
d

 

en
d

 u
sers o

f th
e C

o
re P

la
tfo

r
m

 S
e
rv

ice. T
h
e C

o
m

m
issio

n
 sh

all p
u
b
lish

 

w
ith

o
u
t d

elay
 th

e su
m

m
a
ry

 a
n

d
 th

e n
o
n
co

n
fid

en
tial su

m
m

ary
 v

e
rsio

n
 o

f 

th
e rep

o
rt. T

h
is in

fo
rm

a
tio

n
 sh

a
ll b

e n
o
n
-co

n
fid

en
tial su

m
m

ary
 sh

all b
e 
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u
p
d
ated

 
o
n
ce 

th
e 

rep
o
rt 

referred
 

to
 

in
 

p
arag

rap
h
 

1
 

o
f 

th
is 

A
rticle 

is 

u
p
d
ated

. 

 
 

A
rticle 1

0
 

U
p
d
atin

g
 o

b
lig

atio
n
s fo

r g
atek

eep
ers 

L
U

 

 (C
o
m

m
en

ts): 

W
e 

g
en

erally
 

su
p
p
o
rt 

th
e 

m
o
d
ificatio

n
s 

m
ad

e 
to

 
th

is 
A

rticle 
in

 
th

e 

P
resid

en
c
y
 w

o
rk

 d
o
cu

m
en

t fro
m

 9
th Ju

ly
 2

0
2
1
. It is im

p
o
rtan

t to
 clearly

 

fram
e th

e d
eleg

atio
n
 o

f p
o
w

ers to
 th

e C
o
m

m
issio

n
, in

 o
rd

er to
 av

o
id

 th
at 

essen
tial elem

en
ts o

f th
e D

M
A

 can
 b

e m
o
d
ified

 v
ia su

ch
 d

eleg
ated

 acts. 

F
o
r ex

am
p
le n

ew
 o

b
lig

atio
n
s can

n
o
t b

e ad
d
ed

 b
y
 w

a
y
 o

f d
eleg

ated
 acts. 

T
h
is can

 o
n
ly

 h
ap

p
en

 v
ia th

e o
rd

in
ary

 leg
islativ

e p
ro

ced
u
re, b

ased
 o

n
 th

e 

n
ecessary

 
p
rep

arato
ry

 
w

o
rk

 
su

ch
 

as 
im

p
act 

assessm
en

ts 
an

d
 

m
ark

et 

ev
id

en
ce. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 is still scru
tin

izin
g
 th

e am
en

d
m

en
ts m

ad
e to

 A
rt 1

0
 (in

clu
d
in

g
 th

e 

latest p
ro

p
o
sal b

y
 th

e P
R

E
S

) as th
ey

 still leav
e to

o
 m

u
ch

 ro
o
m

 to
 ch

an
g
e 

th
e 

sco
p
e 

o
f 

th
e 

D
M

A
 

w
ith

o
u
t 

p
ro

p
er 

leg
islativ

e 
p
ro

cess. 
T

h
e 

m
o
st 

co
n
cern

in
g
 asp

ects: p
o
ssib

ility
 to

 ad
d
 n

ew
 p

ractices (as m
en

tio
n
ed

 b
y
 S

K
) 

o
r m

o
d
ify

 ex
istin

g
 p

ractices in
 a w

ay
 th

at co
u
ld

 ch
an

g
e th

e essen
ce o

f it 

(having 
in 

m
ind 

that 
the 

w
ordings 

as 
such 

“the 
exten

sio
n

 
o
f 

an
 

obligation”, “adding fu
rth

er conditions”, are used). 
T

h
erefo

re, 
L

T
 

reserv
es 

th
e 

rig
h
t 

to
 

p
ro

v
id

e 
m

o
re 

co
m

m
en

ts 
an

d
 

su
g
g
estio

n
s, esp

ecially
 reg

ard
in

g
 A

rt 1
0
 a

-g
, at th

e later stag
e. 

C
Z

 

 (C
o
m

m
en

ts): 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

7
9
 

 

C
Z

 u
n
d
erstan

d
s th

at d
eleg

ated
 acts sh

all o
n
ly

 sp
ecify

 th
e o

b
lig

atio
n
s an

d
 

n
o
t ch

an
g
e th

e tex
t o

f D
M

A
 

E
E

 

 (C
o
m

m
en

ts): 

E
E

 is su
p
p
o
rtiv

e o
f th

e d
irectio

n
 o

f co
m

p
ro

m
ise tex

t as reg
ard

s to
 A

rticle 1
0
, 

w
h
ich

 
estab

lish
es 

a 
clearly

 
d
efin

ed
 

lim
ited

 
fram

ew
o
rk

 
fo

r 
u
p
d
atin

g
 

o
b
lig

atio
n
s o

f g
atek

eep
ers v

ia d
eleg

ated
 acts.  

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 is em

p
o
w

ered
 to

 ad
o

p
t d

eleg
ated

 acts in
 

acco
rd

an
ce w

ith
 A

rticle 3
7

4
 to

 u
p
d
atesu

p
p
lem

en
t o

r am
en

d
 th

e 

o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 w
h

ere, b
ased

 o
n
 th

e b
asis o

f a 

m
ark

et in
v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

7
, it h

as id
en

tified
 th

e n
eed

 to
 

u
p
d
ate th

o
sefo

r n
ew

 o
b
lig

atio
n
s to

 ad
d
ressin

g
 p

ractices th
at lim

it th
e 

co
n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices o

r th
at are u

n
fair in

 th
e sam

e w
a
y
 

as th
e p

ractices ad
d

ressed
 b

y
 th

e o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 
su

b
scrib

es 
to

 
F

I 
co

n
cern

 
reg

ard
in

g
 

th
e 

u
sed

 
term

in
o
lo

g
y
. 

A
s 

a 

co
m

p
ro

m
ise, an

 ex
p
lan

atio
n
, p

ro
v
id

ed
 b

y
 th

e C
L

S
, co

u
ld

 b
e reflected

 in
 

th
e recitals to

 av
o
id

 an
y
 m

isu
n
d
erstan

d
in

g
s.  

L
T

 su
p
p
o
rts S

E
 an

d
 IE

 p
ro

p
o
sals. 

IE
 

 (D
raftin

g
): 

 T
h
e C

o
m

m
issio

n
 is em

p
o
w

ered
 to

 
ad

o
p
t d

eleg
ated

 acts in
 acco

rd
an

ce 

w
ith

 A
rticle 3

7
4
 to

 u
p
d
atesu

p
p
lem

en
t o

r am
en

d
 th

e o
b
lig

atio
n
s laid

 d
o
w

n
 

in
 A

rticles 5
 an

d
 6

 w
h
ere, b

ased
 o

n
 th

e b
asis o

f th
e fin

d
in

g
s o

f a m
ark

et 

in
v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

7
, it h

as id
en

tified
:  

x 
th

e n
eed

 to
 u

p
d

ate th
o
se

fo
r n

ew
 o

b
lig

atio
n
s to

 ad
d

ressin
g

 p
ractices 

th
at lim

it th
e co

n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices;, o

r  

x 
th

e n
eed

 to
 u

p
d

ate th
o
se o

b
lig

atio
n
s th

at are u
n
fair in

 th
e sam

e 

w
a
y
 as th

e p
ractices ad

d
ressed

 b
y
 th

e 
o
b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticles 5

 an
d
 6

; o
r. 
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x 
th

at o
n
e o

r m
o
re o

f th
o
se o

b
lig

atio
n
s are n

o
 lo

n
g
er w

arran
ted

 o
r 

n
eed

 to
 b

e n
arro

w
ed

,  

   

IE
 

 (C
o
m

m
en

ts): 

T
h
e lin

k
 b

etw
een

 A
rticles 1

0
 an

d
 1

7
 n

eed
s to

 b
e stren

g
th

en
ed

 to
 sa

y
 th

e 

d
eleg

ated
 act w

ill b
e b

ased
 o

n
 th

e fin
d
in

g
s o

f an
 A

rticle 1
7
 in

v
estig

atio
n
.  

In
 o

rd
er to

 fu
lly

 fu
tu

re p
ro

o
f th

e D
eleg

ated
 A

ct p
ro

cess th
e

 C
o

m
m

is
s
io

n
 

s
h

o
u

ld
 h

a
v
e

 th
e

 p
o

s
s
ib

ility
 to

 w
ith

d
ra

w
 o

r n
a

rro
w

 o
b

lig
a

tio
n

s
 lis

te
d
 

in
 
A

rtic
le

s
 
5

 
a

n
d

 
6

 
if in

 
lig

h
t 

o
f 

re
le

v
a

n
t 

m
a

rk
e

t 
d

e
v
e

lo
p
m

e
n

ts
 
it 

c
o

n
s
id

e
rs

 th
a

t th
o

s
e

 o
b

lig
a

tio
n

s
 a

re
 n

o
 lo

n
g
e
r w

a
rra

n
te

d
. 

S
E

 

 (D
raftin

g
): 

T
h
e C

o
m

m
issio

n
 is em

p
o
w

ered
 to

 ad
o
p
t d

eleg
ated

 acts in
 acco

rd
an

ce w
ith

 

A
rticle 3

7
.4

 to
 u

p
d
atesu

p
p
lem

en
t,  o

r am
en

d
 o

r rem
o
v
e th

e o
b
lig

atio
n
s 

laid
 
d
o
w

n
 
in

 
A

rticles 
5
 
an

d
 
6
 
w

h
ere, 

b
ased

 
o

n
 
th

e 
b
asis 

o
f 

a 
m

ark
et 

in
v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

7
, it h

as id
en

tified
 th

e n
eed

 to
 u

p
d
ate 

th
o
sefo

r 
n
ew

 
o
b
lig

atio
n
s 

to
 

ad
d
ressin

g
 

p
ractices 

th
at 

lim
it 

th
e 

co
n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices,  o

r th
at are u

n
fair in

 th
e sam

e w
a
y
 

as th
e p

ractices ad
d
ressed

 b
y
 th

e o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 

o
r n

o
 lo

n
g
er lim

it th
e co

n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices. 

S
E

 

 (C
o
m

m
en

ts): 
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A
cco

rd
in

g
 to

 S
E

 o
b
lig

atio
n
s sh

o
u
ld

 b
e ab

le to
 b

e rem
o
v
ed

 b
y
 d

eleg
ated

 

acts.  

E
S

 

 (D
raftin

g
): 

1
. 

T
h
e 

C
o
m

m
issio

n
 

is 
em

p
o
w

ered
 

to
 

ad
o
p
t 

d
eleg

ated
 

acts 
in

 

acco
rd

an
ce w

ith
 A

rticle 3
7

4
 to

 u
p
d
atesu

p
p
lem

en
t o

r a
m

en
d

, w
ith

in
 th

e 

o
rig

in
a
l p

u
rp

o
se a

n
d

 su
b

sta
n

ce, th
e ex

istin
g

 o
b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticles 5

 an
d
 6

. 

T
h

is a
m

en
d

m
en

t sh
a
ll b

e b
a
sed

 o
n

 th
e b

asis o
f a m

ark
et in

v
estig

atio
n

 

p
u
rsu

an
t to

 A
rticle 1

7
, it th

a
t h

as id
en

tified
 th

e n
eed

 to
 u

p
d
ate red

efin
e 

th
o
sefo

r 
n
ew

 
o
b
lig

atio
n
s 

to
 

ad
d
ressin

g
 

p
ractices 

th
at 

lim
it 

th
e 

co
n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices o

r th
at are u

n
fair in

 th
e sam

e w
a
y
 

as th
e p

ractices ad
d
ressed

 b
y
 th

e o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

. 

T
h

ese a
m

en
d

m
en

ts sh
a
ll a

p
p

ly
 to

 a
ll d

esig
n

a
ted

 g
a
tek

eep
ers. 

E
S

 

 (C
o
m

m
en

ts): 

N
ew

 w
o

rd
in

g
 o

n
 A

rticle 1
0
 is h

ig
h
ly

 w
elco

m
e to

 th
e ex

ten
t th

at it so
lv

es 

th
e leg

al co
n

cern
s o

n
 th

e co
m

p
atib

ility
 w

ith
 th

e T
reaties o

f th
e p

rev
io

u
s 

v
ersio

n
 -an

 issu
e th

at w
as su

b
ject to

 clarificatio
n
 b

y
 th

e C
o
u
n
cil L

eg
al 

S
erv

ices in
 p

rev
io

u
s m

eetin
g
s-.  

T
h
e n

ew
 w

o
rd

in
g
 allo

w
s in

tro
d
u
cin

g
 a fu

tu
re p

ro
o
f clau

se, p
ro

v
id

in
g
 th

e 

p
o
ssib

ility
 

fo
r 

th
e 

C
o
m

m
issio

n
 

to
 

red
efin

e 
th

e 
w

ay
 

to
 

im
p
lem

en
t 

th
e 

o
b
lig

atio
n
s, w

h
ile m

ain
tain

in
g
 th

eir o
rig

in
al p

u
rp

o
se/aim

. 

In
 an

y
 
case, it is im

p
o
rtan

t th
at th

e n
ew

 w
o
rd

in
g
 
clearly

 
sets th

at th
e 

o
rig

in
al p

u
rp

o
se/aim

 o
f th

e o
b
lig

atio
n
 sh

o
u
ld

 b
e resp

ected
.   
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A
 d

eleg
ated

 act w
h
ich

 su
p
p
lem

en
ts th

e o
b
lig

atio
n

s in
 acco

rd
an

ce w
ith

 th
e 

first su
b
p
arag

rap
h
 sh

all b
e lim

ited
 to

: 
E

S
 

 (D
raftin

g
): 

A
 d

eleg
ated

 act w
h
ich

 su
p
p
lem

en
ts a

m
en

d
s th

e o
b

lig
atio

n
s in

 acco
rd

an
ce 

w
ith

 th
e first su

b
p
arag

rap
h
 sh

all [resp
e
ct th

e p
u

r
p

o
se/a

im
 o

f th
e ex

istin
g
 

o
b

lig
a
tio

n
s a

n
d

] b
e lim

ited
 to

: 

 
 

(a) 
th

e ex
ten

sio
n
 o

f an
 o

b
lig

atio
n
 th

at ap
p
lies o

n
ly

 to
 certain

 co
re 

p
latfo

rm
 serv

ices, to
 o

th
er co

re p
latfo

rm
 serv

ices listed
 in

 A
rticle 2

 p
o
in

t 

(2
); 

E
S

 

 (D
raftin

g
): 

(a) 
th

e 
ex

ten
sio

n
 
o
f 

an
 
o
b
lig

atio
n
 
th

at 
ap

p
lies 

o
n
ly

 
to

 
certain

 
co

re 

p
latfo

rm
 serv

ices, to
 o

th
er co

re p
latfo

rm
 serv

ices listed
 in

 A
rticle 2

 p
o
in

t 

(2
) o

r
 th

e restrictio
n

 o
f a

n
 o

b
lig

a
tio

n
 th

a
t a

p
p

lies to
 a

ll co
r
e
 p

la
tfo

r
m

 

serv
ices o

n
ly

 to
 o

n
e o

r so
m

e co
r
e p

la
tfo

r
m

 serv
ices; 

E
S

 

 (C
o
m

m
en

ts): 

If it is p
o
ssib

le to
 ex

ten
d
 an

 o
b
lig

atio
n
 th

at ap
p

lies o
n
ly

 to
 certain

 co
re 

p
latfo

rm
 

serv
ices, 

to
 

o
th

er 
co

re 
p
latfo

rm
 

serv
ices, 

it 
sh

o
u
ld

 
b

e 
also

 

p
o
ssib

le to
 restrict an

 o
b
lig

atio
n
 to

 certain
 C

P
S

. 

T
h
is p

ro
v
isio

n
 w

o
u
ld

 b
e n

eed
ed

 in
 o

rd
er to

 so
lv

e th
e p

ro
b
lem

s th
at m

a
y
 

arise w
h
en

 ap
p
ly

in
g
 o

b
lig

atio
n
s th

at w
ere n

o
t th

o
u
g
h
t fo

r sp
ecific C

P
S

 

(an
d
 co

n
seq

u
en

tly
, th

o
se cases w

ere th
ere is n

o
t factu

al ev
id

en
ce o

n
 th

e 

m
ark

et d
isru

p
tio

n
/p

o
ssib

le im
p
act).  

*
*

If 
th

ere 
is 

an
y
 

d
o
u
b

t 
o
n
 

th
e 

leg
al 

co
m

p
atib

ility
 

o
f 

th
e 

p
ro

p
o
sed

 

am
en

d
m

en
t, an

 ex
p
lan

atio
n
 o

f th
e C

L
S

 w
o
u
ld

 b
e ap

p
reciated

. 
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(b
) 

th
e ex

ten
sio

n
 o

f an
 o

b
lig

atio
n
 w

h
ere it id

en
tifies a su

b
set o

f 

b
u
sin

ess u
sers o

r en
d
 u

sers as b
en

eficiaries, to
 o

th
er su

b
sets o

f b
u
sin

ess 

u
sers o

r en
d
 u

sers as b
en

eficiaries; an
d

 

E
S

 

 (D
raftin

g
): 

(b
) 

th
e 

ex
ten

sio
n
 

o
f 

an
 

o
b

lig
atio

n
 

w
h
ere 

it 
id

en
tifies 

a 
su

b
set 

o
f 

b
u
sin

ess u
sers o

r en
d

 u
sers as b

en
eficiaries, to

 o
th

er su
b
sets o

f b
u
sin

ess 

u
sers o

r en
d
 u

sers as b
en

eficiaries o
r th

e restrictio
n

 o
f th

e su
b

set o
f 

b
u

sin
ess u

sers o
r en

d
 u

sers id
en

tified
 a

s b
en

e
ficia

ries; an
d
 

E
S

 

 (C
o
m

m
en

ts): 

If it is p
o
ssib

le to
 ex

ten
d
 an

 o
b
lig

atio
n
 th

at ap
p
lies o

n
ly

 to
 certain

 u
sers to

 

o
th

er, it sh
o
u
ld

 b
e also

 p
o

ssib
le to

 act o
n
 th

e o
p
p
o
site d

irectio
n
. 

*
*

If 
th

ere 
is 

an
y
 

d
o
u
b

t 
o
n
 

th
e 

leg
al 

co
m

p
atib

ility
 

o
f 

th
e 

p
ro

p
o
sed

 

am
en

d
m

en
t, an

 ex
p
lan

atio
n
 o

f th
e C

L
S

 w
o
u
ld

 b
e ap

p
reciated

. 

 
 

(c) 
th

e sp
ecificatio

n
 o

f th
e m

an
n
er in

 w
h
ich

 th
e o

b
lig

atio
n
s o

f 

g
atek

eep
ers u

n
d
er A

rticles 5
 an

d
 6

 are to
 b

e p
erfo

rm
ed

 w
ith

 a v
iew

 to
 

im
p
ro

v
in

g
 th

e effectiv
en

ess o
f th

e ap
p
licatio

n
 o

f th
o
se o

b
lig

atio
n
s an

d
 

p
rev

en
tin

g
 th

eir circu
m

v
en

tio
n
; 

 

 
 

[(d
) 

…
] 

E
S

 

 (D
raftin

g
): 

(d
) to

 ex
ten

d
 fo

r so
m

e o
b

lig
a
tio

n
s th

e p
o
ssib

ility
 o

f th
e g

a
tek

eep
er to

 

ta
k

e 
p

ro
p

o
rtio

n
a
te 

m
ea

su
res 

to
 

en
su

re 
th

a
t 

th
e 

in
teg

rity
 

o
f 

th
e
 

h
a
rd

w
a
re 

o
r 

o
p

era
tin

g
 

sy
ste

m
 

p
ro

v
id

ed
 

b
y
 

th
e 

g
a
tek

eep
e
r 

is 
n

o
t 

en
d

a
n

g
ered

; 
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A
 d

eleg
ated

 act w
h
ich

 am
en

d
s th

e o
b
lig

atio
n
s in

 acco
rd

an
ce w

ith
 th

e first 

subparagraph shall be lim
ited to the am

endm
ent of […

] 
E

S
 

 (D
raftin

g
): 

A
 d

eleg
ated

 act th
at m

o
d
ifies th

e o
b
lig

atio
n
s in

 acco
rd

an
ce w

ith
 th

e first 

p
arag

rap
h
 sh

all b
e lim

ited
 to

 th
e m

o
d
ificatio

n
 o

f n
o
n

-essen
tia

l elem
en

ts 

o
f th

e o
b
lig

a
tio

n
, w

ith
o
u

t its a
im

 b
ein

g
 a

ltered
 in

 a
n

y ca
se. 

 
 

2
. 

A
 p

ractice as referred
 to

 in
 p

arag
rap

h
 1

 sh
all b

e co
n
sid

ered
 to

 b
e 

u
n
fair o

r to
 lim

it th
e co

n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices w

h
ere: 

L
V

 

 (D
raftin

g
): 

2
. A

 p
ractice w

ith
in

 th
e m

ean
in

g
 o

f p
arag

rap
h
 1

 sh
all b

e co
n
sid

ered
 to

 b
e 

u
n
fair o

r lim
it th

e co
n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices w

h
ere: 

(a) th
ere is an

 im
b
alan

ce o
f rig

h
ts an

d
 o

b
lig

atio
n
s o

n
 b

u
sin

ess u
sers o

r
 

en
d

 u
sers an

d
 th

e g
atek

eep
er is o

b
tain

in
g
 an

 ad
v
an

tag
e fro

m
 b

u
sin

ess 

u
sers o

r en
d

 u
sers th

at is d
isp

ro
p
o
rtio

n
ate to

 th
e serv

ice p
ro

v
id

ed
 b

y
 th

e 

g
atek

eep
er to

 b
u
sin

ess u
sers o

r en
d

 u
sers; o

r 

(b
) th

e co
n
testab

ility
 o

f m
ark

ets is w
eak

en
ed

 as a co
n
seq

u
en

ce o
f su

ch
 a 

p
ractice en

g
ag

ed
 in

 b
y
 g

atek
eep

ers. 

L
V

 

 (C
o
m

m
en

ts): 

A
 

p
ra

ctice 
ca

n
 

b
e 

u
n
fa

ir 
o
r 

lim
it 

th
e 

co
n
testa

b
ility 

o
f 

co
re 

p
la

tfo
rm

 

services w
h
ere th

ere is a
n
 im

b
a
la

n
ce b

etw
een

 th
e rig

h
ts a

n
d
 o

b
lig

a
tio

n
s 

o
f en

d
 u

sers a
n
d
 g

a
tekeep

ers a
s w

ell a
s b

u
sin

ess u
sers a

n
d
 g

a
tekeep

ers. 

T
h
e C

o
m

m
issio

n
 m

u
st a

lso
 b

e em
p
o
w

ered
 to

 u
p
d
a
te th

e o
b
lig

a
tio

n
s in

 

A
rticles 

5
 
a
n
d
 
6
 
in

 
th

e 
ca

se 
o
f 

a
n
 
im

b
a
la

n
ce 

b
etw

een
 
th

e 
rig

h
ts 

a
n
d

 

o
b
lig

a
tio

n
s o

f en
d
 u

sers a
n
d
 g

a
tekeep

ers. 
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(a) 
th

ere is an
 im

b
alan

ce b
etw

een
 th

e rig
h
ts an

d
 o

b
lig

atio
n
s o

f 

b
u
sin

ess u
sers an

d
 th

e g
atek

eep
er o

b
tain

s an
 ad

v
an

tag
e fro

m
 b

u
sin

ess 

u
sers th

at is d
isp

ro
p
o
rtio

n
ate to

 th
e serv

ice p
ro

v
id

ed
 b

y
 th

at g
atek

eep
er to

 

th
o
se b

u
sin

ess u
sers; o

r  

 

 
 

(b
) 

th
e co

n
testab

ility
 o

f m
ark

ets is w
eak

en
ed

 as a co
n
seq

u
en

ce o
f su

ch
 

a p
ractice en

g
ag

ed
 in

 b
y
 g

atek
eep

ersit is en
g
ag

ed
 in

 b
y
 g

atek
eep

ers an
d
 

affects o
r risk

s affectin
g
 th

e co
n
testab

ility
 o

f a co
re p

latfo
rm

 serv
ice o

r 

o
th

er serv
ices in

 th
e d

ig
ital secto

r o
n
 a lastin

g
 b

asis d
u
e to

 th
e creatio

n
 o

r 

stren
g
th

en
in

g
 o

f b
arriers fo

r o
th

er o
p
erato

rs to
 en

ter o
r ex

p
an

d
 as 

su
p
p
liers o

f a co
re p

latfo
rm

 serv
ice o

r o
th

er serv
ices in

 th
e d

ig
ital secto

r 

o
r p

rev
en

ts o
th

er o
p
erato

rs fro
m

 h
av

in
g
 th

e sam
e access to

 a k
e
y
 in

p
u
t as 

th
e g

atek
eep

er, an
d
 it is th

u
s cap

ab
le o

f im
p
ed

in
g
 in

n
o
v
atio

n
 an

d
 lim

itin
g
 

ch
o
ice fo

r b
u
sin

ess u
sers an

d
 en

d
 u

sers. 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z w

ould like to clarify the m
eaning of the term

 “key input”; w
hat 

ex
actly

 d
o

es it m
ean

 an
d
 d

o
es it in

clu
d
e in

p
u
ts fro

m
 o

th
er m

ark
ets as 

w
ell?

 M
ay

b
e it sh

o
u
ld

 b
e sp

ecified
 in

 g
u
id

elin
es/o

th
er so

ft law
? 

S
E

 

 (C
o
m

m
en

ts): 

S
E

 h
as a q

u
estio

n
 ab

o
u
t th

e b
ack

g
ro

u
n
d
 o

f th
is am

en
d
m

en
t an

d
 w

h
at it 

m
ean

s in
 relatio

n
 to

 th
e o

rig
in

al p
ro

p
o
sal.  

 
 

A
rticle 1

1
 

A
n
ti-circu

m
v
en

tio
n

 
 

 
 

1
. 

A
 g

atek
eep

er sh
all en

su
re th

at th
e o

b
lig

atio
n
s o

f A
rticles 5

 an
d
 6

 

are fu
lly

 an
d
 effectiv

ely
 co

m
p
lied

 w
ith

. W
h
ile th

e o
b
lig

atio
n
s o

f A
rticles 

5
 an

d
 6

 ap
p
ly

 in
 resp

ect o
f co

re p
latfo

rm
 serv

ices d
esig

n
ated

 p
u
rsu

an
t to

 

A
rticle 3

(7
), th

eir im
p
lem

en
tatio

n
 sh

all n
o
t b

e u
n
d
erm

in
ed

 b
y
 an

y
 

b
eh

av
io

u
r o

f th
e u

n
d

ertak
in

g
 to

 w
h
ich

 th
e g

atek
eep

er b
elo

n
g
s, reg

ard
less 

o
f w

h
eth

er th
is b

eh
av

io
u
r is o

f a co
n
tractu

al, co
m

m
ercial, tech

n
ical o

r an
y
 

o
th

er n
atu

re.  

L
V

 

 (D
raftin

g
): 

1
. A

 g
atek

eep
er sh

all en
su

re th
at th

e o
b
lig

atio
n
s o

f A
rticles 5

 an
d
 6

 are 

fu
lly

 an
d
 effectiv

ely
 co

m
p
lied

 w
ith

. W
h
ile th

e o
b
lig

a
tio

n
s o

f A
rticles 5

 

an
d
 6

 ap
p
ly

 in
 resp

ect o
f co

re p
latfo

rm
 serv

ices d
esig

n
ated

 p
u
rsu

an
t to

 

A
rticle 3

, th
eir im

p
lem

en
tatio

n
 sh

all n
o
t b

e u
n
d
erm

in
ed

 b
y
 an

y
 b

eh
av

io
u
r 
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o
f th

e u
n
d

ertak
in

g
 to

 w
h

ich
 th

e g
atek

eep
er b

elo
n

g
s, reg

ard
less o

f w
h
eth

er 

th
is 

b
eh

av
io

u
r 

is 
o
f 

a 
co

n
tractu

al, 
co

m
m

ercial, 
tech

n
ical 

o
r 

an
y
 
o
th

er 

n
atu

re, in
clu

d
in

g
 th

ro
u

g
h

 p
ro

d
u

ct d
esig

n
 o

r b
y
 p

resen
tin

g
 en

d
 u

ser 

ch
o
ices 

in
 

a
 

n
o
n

-n
eu

tra
l 

m
a
n

n
er, 

o
r 

b
y
 

o
th

erw
ise 

su
b

v
ertin

g
 

o
r 

im
p

a
irin

g
 

u
ser 

a
u

to
n

o
m

y
, 

d
ecisio

n
-m

a
k

in
g
, 

o
r 

ch
o
ice 

v
ia

 
th

e 

stru
ctu

re, fu
n

ctio
n

 o
r m

a
n

n
er

 o
f o

p
era

tio
n

 o
f a

 u
ser in

terfa
ce

 o
r
 a

 

p
a
rt th

ereo
f.  

L
V

 

 (C
o
m

m
en

ts): 

G
a
tekeep

ers h
a
ve sp

en
t lo

ts o
f reso

u
rces o

n
 o

p
tim

izin
g
 in

terfa
ce d

esig
n

 

a
n
d
 

o
th

er 
ch

o
ice 

a
rch

itectu
re 

tech
n
iq

u
es 

to
 

in
flu

en
ce 

h
o
w

 
co

n
su

m
ers 

b
eh

a
ve.  

It is th
erefo

re essen
tia

l to
 exp

licitly p
ro

h
ib

it th
e u

se o
f tech

n
iq

u
es th

a
t u

se 

ca
refu

lly d
esig

n
ed

 ch
o
ice a

rch
itectu

re w
h
ich

 lea
d
 co

n
su

m
ers th

em
 to

 ta
ke 

a
ctio

n
s 

in
 

th
e 

in
terests 

o
f 

th
e 

g
a
tekeep

er 
ra

th
er 

th
a
n
 

in
 

th
eir 

o
w

n
 

in
terests. 

 

 
 

2
. 

W
h
ere co

n
sen

t fo
r co

llectin
g
 an

d
 p

ro
cessin

g
 o

f p
erso

n
al d

ata is 

req
u
ired

 to
 en

su
re co

m
p
lian

ce w
ith

 th
is R

eg
u
latio

n
, a g

atek
eep

er sh
all 

tak
e th

e n
ecessary

 step
s to

 eith
er en

ab
le b

u
sin

ess u
sers to

 d
irectly

 o
b
tain

 

th
e req

u
ired

 co
n
sen

t to
 th

eir p
ro

cessin
g
, w

h
ere req

u
ired

 u
n
d
er R

eg
u
latio

n
 

(E
U

) 2
0
1
6
/6

7
9
 an

d
 D

irectiv
e 2

0
0
2
/5

8
/E

C
, o

r to
 co

m
p
ly

 w
ith

 U
n
io

n
 d

ata 

p
ro

tectio
n
 an

d
 p

riv
ac

y
 ru

les an
d
 p

rin
cip

les in
 o

th
er w

a
y
s in

clu
d
in

g
 b

y
 

p
ro

v
id

in
g
 b

u
sin

ess u
sers w

ith
 d

u
ly

 an
o
n

y
m

ised
 d

ata w
h
ere ap

p
ro

p
riate. 

T
h
e g

atek
eep

er sh
all n

o
t m

ak
e th

e o
b
tain

in
g
 o

f th
is co

n
sen

t b
y
 th

e 

b
u
sin

ess u
ser m

o
re b

u
rd

en
so

m
e th

an
 fo

r its o
w

n
 serv

ices. 

 

 
 

3
. 

A
 g

atek
eep

er sh
all n

o
t d

eg
rad

e th
e co

n
d
itio

n
s o

r q
u
ality

 o
f an

y
 o

f 

th
e co

re p
latfo

rm
 serv

ices p
ro

v
id

ed
 to

 b
u
sin

ess u
sers o

r en
d
 u

sers w
h
o
 

L
V
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 av
ail th

em
selv

es o
f th

e rig
h
ts o

r ch
o
ices laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

, o
r 

m
ak

e th
e ex

ercise o
f th

o
se rig

h
ts o

r ch
o
ices u

n
d
u
ly d

ifficu
lt.   

 (D
raftin

g
): 

3
. A

 g
atek

eep
er sh

all n
o

t d
eg

rad
e th

e co
n
d
itio

n
s o

r q
u
ality

 o
f an

y
 o

f th
e 

co
re p

latfo
rm

 serv
ices p

ro
v
id

ed
 to

 b
u
sin

ess u
sers o

r en
d
 u

se
rs w

h
o
 av

ail 

th
em

selv
es o

f th
e rig

h
ts o

r ch
o
ices laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

, o
r m

ak
e 

th
e 

ex
ercise 

o
f 

th
o
se 

rig
h
ts 

o
r 

ch
o
ices 

u
n
d
u
ly

 
d
ifficu

lt, 
in

clu
d

in
g
 

b
y
 

p
resen

tin
g
 en

d
-u

ser ch
o
ices in

 a
 n

o
n

-n
eu

tra
l m

a
n

n
er, o

r b
y
 o

th
erw

ise 

su
b

v
ertin

g
 o

r im
p

a
irin

g
 u

ser
 a

u
to

n
o

m
y
, d

e
cisio

n
-m

a
k

in
g
, o

r ch
o
ic

e
 

v
ia

 th
e stru

ctu
re, fu

n
ctio

n
 o

r m
a
n

n
er o

f o
p

era
tio

n
 o

f a
 u

ser in
terfa

ce 

o
r a

 p
a
rt th

er
eo

f.  

L
V

 

 (C
o
m

m
en

ts): 

G
a
tekeep

ers h
a
ve sp

en
t lo

ts o
f reso

u
rces o

n
 o

p
tim

izin
g
 in

terfa
ce d

esig
n

 

a
n
d
 

o
th

er 
ch

o
ice 

a
rch

itectu
re 

tech
n
iq

u
es 

to
 

in
flu

en
ce 

h
o
w

 
co

n
su

m
ers 

b
eh

a
ve.  

It is th
erefo

re essen
tia

l to
 exp

licitly p
ro

h
ib

it th
e u

se o
f tech

n
iq

u
es th

a
t u

se 

ca
refu

lly d
esig

n
ed

 ch
o
ice a

rch
itectu

re w
h
ich

 lea
d
 co

n
su

m
ers th

em
 to

 ta
ke 

a
ctio

n
s 

in
 

th
e 

in
terests 

o
f 

th
e 

g
a
tekeep

er 
ra

th
er 

th
a
n
 

in
 

th
eir 

o
w

n
 

in
terests. 

 

 
 

A
rticle 1

2
 

O
b
lig

atio
n
 to

 in
fo

rm
 ab

o
u
t co

n
cen

tratio
n
s 

L
T

 

 (C
o
m

m
en

ts): 

L
T

. A
s a g

en
eral rem

ark
, w

e co
u
ld

 su
p
p
o
rt co

m
p
ro

m
ise tex

t as it is an
d
 

w
o
u
ld

 n
o
t su

p
p
o
rt fu

rth
er ch

an
g
es/ex

p
an

sio
n

 o
f th

e p
ro

v
isio

n
, in

clu
d
in

g
 

w
h
ich

 w
o
u
ld

 g
o
 ag

ain
st th

e leg
al g

ro
u
n
d
 o

f th
e D

M
A

 

C
Z
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 (C
o
m

m
en

ts): 

C
Z

 
su

p
p
o
rt 

ch
an

g
es 

in
 

th
is 

A
rticle; 

h
o
w

ev
er, 

w
e 

still 
th

in
k
 

th
at 

th
e 

relatio
n
sh

ip
 b

etw
een

 n
o
tificatio

n
 in

 th
is A

rticle o
f D

M
A

 an
d
 n

o
tificatio

n
 

p
ro

ced
u
re u

n
d
er R

eg
u
latio

n
 1

3
9
/2

0
0
4
 sh

o
u
ld

 b
e clarified

.  

 
 

1
. 

A
 g

atek
eep

er sh
all in

fo
rm

 th
e C

o
m

m
issio

n
 o

f an
y
 in

ten
d
ed

 

co
n
cen

tratio
n
 w

ith
in

 th
e m

ean
in

g
 o

f A
rticle 3

 o
f R

eg
u
latio

n
 (E

C
) N

o
 

1
3
9
/2

0
0
4
 in

v
o
lv

in
g
 an

o
th

er g
atek

eep
er, p

ro
v
id

er o
f co

re p
latfo

rm
 serv

ices 

o
r o

f an
y
 o

th
er serv

ices p
ro

v
id

ed
 in

 th
e d

ig
ital secto

r irresp
ectiv

e o
f 

w
h
eth

er it is n
o

tifiab
le to

 a U
n
io

n
 co

m
p
etitio

n
 au

th
o
rity

 u
n
d
er R

eg
u
latio

n
 

(E
C

) N
o
 1

3
9
/2

0
0
4
 o

r to
 a co

m
p
eten

t n
atio

n
al co

m
p
etitio

n
 au

th
o

rity
 u

n
d

er 

n
atio

n
al m

erg
er ru

les. 

F
I 

 (C
o
m

m
en

ts): 

Finland considers that rem
oving the w

ords “involving another provider of 
co

re 
p
latfo

rm
 
serv

ices 
o
r 

o
f 

an
y
 
o
th

er 
serv

ices 
p
ro

v
id

ed
 
in

 
th

e 
d
ig

ital 

sector” as proposed by FR
 w

ould excessively broaden the scope
 o

f th
e 

o
b
lig

atio
n
 im

p
o
sed

 b
y
 th

e article. T
h
e o

b
lig

atio
n
 sh

o
u
ld

 b
e in

 lin
e w

ith
 

th
e 

o
v
erall 

o
b
jectiv

e 
o

f 
th

e 
D

M
A

, 
i.e. 

co
n
trib

u
tin

g
 

to
 

th
e 

p
ro

p
er 

fu
n
ctio

n
in

g
 o

f th
e in

tern
al m

ark
et in

 th
e d

ig
ital secto

r. 

E
E

 

 (C
o
m

m
en

ts): 

E
E

 
su

p
p
o
rts 

rem
ain

in
g
 

clo
se 

to
 

th
e 

o
rig

in
al 

C
o
m

m
issio

n
 

p
ro

p
o
sal 

as 

reg
ard

s to
 A

rticle 1
2
 an

d
 w

o
u
ld

 n
o
t su

p
p
o
rt an

y
 fu

rth
er ex

p
an

sio
n

 o
f th

is 

clau
se. 

 

 
 

A
 g

atek
eep

er sh
all in

fo
rm

 th
e C

o
m

m
issio

n
 o

f su
ch

 a co
n
cen

tratio
n

 at least 

tw
o
 m

o
n
th

s p
rio

r to
 its im

p
lem

en
tatio

n
 an

d
 fo

llo
w

in
g
 th

e co
n
clu

sio
n
 o

f 

th
e ag

reem
en

t, th
e an

n
o
u

n
cem

en
t o

f th
e p

u
b
lic b

id
, o

r th
e acq

u
isitio

n
 o

f a 

co
n
tro

llin
g
 in

terest. 

E
E

 

 (D
raftin

g
): 

A
 g

atek
eep

er sh
all in

fo
rm

 th
e C

o
m

m
issio

n
 o

f su
ch

 a co
n

cen
tratio

n
 at least 

tw
o
 m

o
n
th

s p
rio

r to
 its im

p
lem

en
tatio

n
 an

d
 fo

llo
w

in
g
 th

e co
n
clu

sio
n
 o

f 
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th
e ag

reem
en

t, th
e an

n
o
u

n
cem

en
t o

f th
e p

u
b
lic b

id
, o

r th
e acq

u
isitio

n
 o

f a 

co
n
tro

llin
g
 in

terest. 

E
E

 

 (C
o
m

m
en

ts): 

W
e 

su
g
g
est 

d
eletin

g
 

th
e 

n
o
tificatio

n
 

d
ead

lin
e 

sin
ce 

it 
co

u
ld

 
h
av

e 
a 

n
eg

ativ
e effect o

n
 co

n
cen

tratio
n
s. A

s a resu
lt o

f th
e am

en
d
m

en
t p

ro
p
o
sed

 

in
 
th

e 
co

m
p
ro

m
ise 

tex
t, 

th
ere 

is 
a 

tw
o

-m
o
n
th

 
w

aitin
g
 
p

erio
d
 
after 

th
e 

co
n
tract is co

n
clu

d
ed

 an
d
 th

e co
n
cen

tratio
n
 is im

p
lem

en
ted

. G
atek

eep
ers 

m
u
st in

fo
rm

 o
f th

e co
n
cen

tratio
n
 after it is co

n
clu

d
ed

 an
d
 p

ro
v
id

e d
etailed

 

in
fo

rm
atio

n
. T

h
e co

n
cen

tratio
n
 can

n
o
t b

e im
p
lem

en
ted

 b
efo

re th
e tw

o
-

m
o
n
th

 
p
erio

d
 

h
as 

p
assed

, 
b
ecau

se 
o
th

erw
ise 

it 
w

o
u
ld

 
in

frin
g
e 

th
is 

R
eg

u
latio

n
. 

T
h
is 

co
u
ld

 
h
av

e 
u
n

fo
reseeab

le 
n
eg

ativ
e 

co
n
seq

u
en

ces, 

esp
ecially

 
h
in

d
erin

g
 
start-u

p
s 

fro
m

 
ex

itin
g
 
th

e 
m

ark
et 

an
d
 
creatin

g
 
an

 

u
n
reaso

n
ab

le b
arrier fo

r co
n
clu

d
in

g
 su

ch
 co

n
cen

tratio
n
s.  

T
h
e 

n
o
tificatio

n
 

d
ead

lin
e 

is 
d
isp

ro
p
o
rtio

n
ate 

sin
ce 

th
e 

n
o
tificatio

n
 

is 

p
u
rely

 
o
f 

an
 

in
fo

rm
ativ

e 
n
atu

re. 
T

h
ere 

is 
n
o
 

p
o
ssib

ility
 

to
 

sto
p
 

th
e 

co
n
cen

tratio
n
 u

n
d
er th

is R
eg

u
latio

n
. If th

ere is an
 o

b
lig

atio
n
 fo

r m
erg

er 

co
n
tro

l, th
en

 th
is m

u
st b

e carried
 o

u
t o

n
 a sep

arate b
asis.    

 
 

2
. 

T
h
e n

o
tificatio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 sh
all at le

ast d
escrib

e fo
r 

th
e acq

u
isitio

n
 targ

etsth
e p

arties to
 th

e co
n
cen

tratio
n
, th

eir E
E

A
 an

d
 

w
o
rld

w
id

e an
n
u

al tu
rn

o
v
er, th

eir field
 o

f activ
ity

, in
clu

d
in

g
 activ

ities 

d
irectly

 related
 to

 th
e co

n
cen

tratio
n
, th

e tran
sactio

n
 v

alu
e o

r an
 estim

atio
n
 

th
ereo

f, a su
m

m
ary

 o
f th

e co
n
cen

tratio
n
, in

clu
d
in

g
 its n

atu
re an

d
 ratio

n
ale, 

as w
ell as a list o

f th
e M

em
b
er S

tates co
n
cern

ed
 b

y
 th

e o
p

eratio
n
.  

L
U

 

 (D
raftin

g
): 

2
. 

T
h
e n

o
tificatio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 sh
all at least d

escrib
e fo

r 

th
e acq

u
isitio

n
 targ

etsth
e p

arties to
 th

e co
n
cen

tratio
n
, th

eir E
E

A
 an

d
 

w
o
rld

w
id

e an
n
u

al tu
rn

o
v
er, th

eir field
 o

f a
ctiv

ity
, in

clu
d

in
g

 activ
ities 

d
irectly

 related
 to

 th
e co

n
cen

tratio
n
, th

e tran
sactio

n
 v

alu
e o

r an
 estim

atio
n
 

th
ereo

f, a su
m

m
ary

 o
f th

e co
n
cen

tratio
n
, in

clu
d
in

g
 its n

atu
re an

d
 ratio

n
ale, 

as w
ell as a list o

f th
e M

em
b
er S

tates co
n
cern

ed
 b

y
 th

e o
p

eratio
n
.  

L
U
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 (C
o
m

m
en

ts): 

T
h
e field

 o
f activ

ity
 h

as to
 b

e th
e d

ig
ital secto

r, g
iv

en
 th

e sco
p

e o
f th

e 

D
M

A
. T

h
e ex

act activ
ities seem

 to
 b

e m
o
st relev

an
t in

 th
is n

o
tificatio

n
.  

E
E

 

 (C
o
m

m
en

ts): 

It is im
p
o
rtan

t to
 en

su
re th

at th
e o

b
lig

atio
n
 to

 in
fo

rm
 ab

o
u
t co

n
cen

tratio
n
s 

w
o
u
ld

 rem
ain

 p
u
rp

o
sefu

l. T
h
at is, it sh

o
u
ld

 b
e ab

so
lu

tely
 clear w

h
at is th

e 

v
alu

e o
f each

 ty
p
e o

f in
fo

rm
atio

n
 req

u
ired

 u
n
d

er th
is clau

se, in
 o

rd
er n

o
t 

to
 create ex

cessiv
e ad

m
in

istrativ
e b

u
rd

en
 in

 m
erg

ers an
d
 acq

u
isitio

n
s in

 

th
e d

ig
ital secto

r w
h
ich

, am
o
n
g
 else, also

 h
as a sig

n
ifican

t im
p
act o

n
 th

e 

start-u
p
s an

d
 o

th
er S

M
E

s. 

T
h
e p

u
rp

o
se o

f th
e o

rig
in

al item
s in

 th
e d

raft p
ro

p
o
sal w

as to
 d

eterm
in

e, 

w
h
eth

er 
th

e 
g
atek

eep
er 

h
as 

ex
p
an

d
ed

 
its 

co
re 

p
latfo

rm
 

serv
ices. 

T
h
e 

p
u
rp

o
se o

f th
e ad

d
itio

n
al item

s o
f in

fo
rm

atio
n
 in

clu
d
ed

 in
 th

e c
o
m

p
ro

m
ise 

tex
t is n

o
t clear an

d
 co

u
ld

 th
erefo

re b
e d

isp
ro

p
o
rtio

n
ate. T

h
erefo

re, w
e 

w
o
u
ld

 n
o
t b

e o
p
p
o
sed

 to
 d

eletin
g
 th

em
. 

S
E

 

 (D
raftin

g
): 

T
h
e n

o
tificatio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 sh
all at least d

escrib
e 

fo
r th

e 

acq
u
isitio

n
 

targ
ets 

an
d
 

fo
r 

th
e 

acq
u
isitio

n
 

targ
ets 

th
e 

p
arties 

to
 

th
e 

co
n
cen

tratio
n
, th

eir E
E

A
 an

d
 w

o
rld

w
id

e an
n
u
al tu

rn
o
v
er, th

eir field
 o

f 

activ
ity

, 
in

clu
d
in

g
 

activ
ities 

d
irectly

 
related

 
to

 
th

e 
co

n
cen

tratio
n
, 

th
e 

tran
sactio

n
 

v
alu

e 
o
r 

an
 

estim
atio

n
 

th
ereo

f, 
a 

su
m

m
ary

 
o
f 

th
e 

co
n
cen

tratio
n
, in

clu
d
in

g
 its n

atu
re an

d
 ratio

n
ale, as w

ell as a list o
f th

e 

M
em

b
er S

tates co
n
cern

ed
 b

y
 th

e o
p

eratio
n
. 
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  S
E

 

 (C
o
m

m
en

ts): 

A
cco

rd
in

g
 to

 S
E

 th
e acq

u
isitio

n
 targ

ets sh
o
u
ld

 rem
ain

 in
 th

e p
ro

p
o
sal. S

E
 

co
n
sid

ers th
at th

e activ
ity

 th
at w

ill b
e in

terestin
g
 fo

r th
e C

o
m

m
issio

n
 o

r 

th
e n

atio
n
al co

m
p
etitio

n
 au

th
o
rities is w

ith
in

 th
is co

m
p
an

y
.  

 T
h
e M

erg
er R

eg
u
latio

n
 g

en
erally

 u
ses th

e term
 “undertaking concerned”, 

w
h
ich

 refers to
 b

u
y
ers an

d
 targ

et co
m

p
an

ies (th
e acq

u
ired

 co
m

p
an

y
) w

h
ile 

the parties consist of buyers and sellers. If the concept of “acquisition 
targets” is considered unclear, SE w

ould suggest the use of this concept. 
 

 

T
h
e n

o
tificatio

n
 sh

all also
 d

escrib
e, fo

r an
y
 relev

an
t co

re p
latfo

rm
 

serv
ices, th

eir resp
ectiv

e E
E

A
 an

n
u
al tu

rn
o
v
er, th

eir n
u
m

b
er o

f y
early

 

activ
e b

u
sin

ess u
sers an

d
 th

e n
u
m

b
er o

f m
o
n
th

ly
 activ

e en
d
 u

sers, as w
ell 

as th
e ratio

n
ale o

f th
e in

ten
d
ed

 co
n

cen
tratio

n
. 

E
E

 

 (D
raftin

g
): 

T
h
e 

n
o
tificatio

n
 

sh
all 

also
 

d
escrib

e, 
fo

r 
an

y
 

relev
an

t 
co

re 
p
latfo

rm
 

serv
ices, th

eir resp
ectiv

e E
E

A
 an

n
u
al tu

rn
o
v
er, th

eir n
u
m

b
er o

f 
y
early

 

activ
e b

u
sin

ess u
sers an

d
 th

e n
u
m

b
er o

f m
o
n
th

ly
 activ

e en
d
 u

sers, as w
ell 

as th
e ratio

n
ale o

f th
e in

ten
d
ed

 co
n

cen
tratio

n
. 

E
E

 

 (C
o
m

m
en

ts): 

T
h
e ratio

n
ale o

f th
e co

n
cen

tratio
n
 is req

u
ired

 tw
ice. 

 
 

3
. 

If, fo
llo

w
in

g
 an

y
 co

n
cen

tratio
n
 as p

ro
v
id

ed
 in

 p
arag

rap
h
 1

, 
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 ad
d
itio

n
al co

re p
latfo

rm
 serv

ices in
d
iv

id
u
ally

 satisfy
 th

e th
resh

o
ld

s in
 

p
o
in

t (b
) o

f A
rticle 3

(2
), th

e g
atek

eep
er co

n
cern

ed
 sh

all in
fo

rm
 th

e 

C
o
m

m
issio

n
 th

ereo
f w

ith
in

 th
ree m

o
n
th

s fro
m

 th
e im

p
lem

en
tatio

n
 o

f th
e 

co
n
cen

tratio
n
 an

d
 p

ro
v
id

e th
e C

o
m

m
issio

n
 w

ith
 th

e in
fo

rm
atio

n
 referred

 

to
 in

 A
rticle 3

(2
). 

 
 

4
.  

T
h
e C

o
m

m
issio

n
 sh

all in
fo

rm
 th

e M
em

b
er S

tates o
f an

y
 

n
o
tificatio

n
 receiv

ed
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 an
d
 p

u
b
lish

 a su
m

m
ary

 o
f 

th
e co

n
cen

tratio
n
, sp

ecify
in

g
 th

e p
arties to

 th
e co

n
cen

tratio
n
, th

eir field
 o

f 

activ
ity

, th
e n

atu
re o

f th
e co

n
cen

tratio
n
 an

d
 th

e list o
f th

e M
em

b
er S

tates 

co
n
cern

ed
 b

y
 th

e o
p
eratio

n
. T

h
e C

o
m

m
issio

n
 sh

all tak
e acco

u
n
t o

f th
e 

leg
itim

ate in
terest o

f u
n
d

ertak
in

g
s in

 th
e p

ro
tectio

n
 o

f th
eir b

u
sin

ess 

secrets. 

 

 
 

A
rticle 1

3
 

O
b
lig

atio
n
 o

f an
 au

d
it 

 

 
 

W
ith

in
 six

 m
o
n
th

s after its d
esig

n
atio

n
 p

u
rsu

an
t to

 A
rticle 3

, a  g
atek

eep
er 

sh
all su

b
m

it  to
 th

e C
o
m

m
issio

n
 an

 in
d
ep

en
d
en

tly
 au

d
ited

 d
escrip

tio
n
 o

f 

an
y
 tech

n
iq

u
es fo

r p
ro

filin
g
 o

f co
n
su

m
ersen

d
 u

sers th
at th

e g
atek

eep
er 

ap
p
lies to

 o
r acro

ss its co
re p

latfo
rm

 serv
ices id

en
tified

 p
u
rsu

an
t to

 A
rticle 

3
.  

L
V

 

 (D
raftin

g
): 

1
. 

W
ith

in
 

six
 

m
o
n
th

s 
after 

its 
d
esig

n
atio

n
 

p
u
rsu

an
t 

to
 

A
rticle 

3
, 

a 

g
atek

eep
er 

sh
all 

su
b
m

it 
to

 
th

e 
C

o
m

m
issio

n
 

an
 

in
d
ep

en
d
en

tly
 

au
d
ited

 

d
escrip

tio
n
 

o
f 

an
y
 

tech
n
iq

u
es 

fo
r 

p
ro

filin
g
 

o
f 

co
n
su

m
ers 

th
at 

th
e 

g
atek

eep
er ap

p
lies to

 a
n

y
 serv

ic
e o

ffered
 to

 co
n

su
m

e
rs. T

h
is d

escrip
tio

n
 

sh
all b

e u
p
d
ated

 at least an
n
u
ally

. 

L
V

 

 (C
o
m

m
en

ts): 

T
h
e 

a
u
d
it 

o
b
lig

a
tio

n
 

sh
o
u
ld

 
n
o
t 

b
e 

lim
ited

 
to

 
co

re 
services 

o
f 

th
e 

g
a
tekeep

er b
u
t m

u
st a

p
p
ly to

 a
ll services o

f th
e g

a
tekeep

er th
a
t in

vo
lve 
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p
ro

filin
g
 o

f co
n
su

m
ers sin

ce th
ese services ca

n
 fa

ll w
ith

in
 th

e sco
p
e o

f th
e 

D
M

A
 (e.g

. A
rticle 5

 (a
) –

 a
n
y o

th
er service o

ffered
 b

y th
e g

a
tekeep

er). 

 

 
 

T
h
e g

atek
eep

er m
ak

es p
u

b
licly

 av
ailab

le an
 o

v
erv

iew
 o

f th
e au

d
ited

 

d
escrip

tio
n
 tak

in
g
 in

to
 acco

u
n
t th

e lim
itatio

n
s im

p
o
sed

 b
y
 th

e 

req
u
irem

en
ts o

f b
u
sin

ess secrec
y
. T

h
eis d

escrip
tio

n
 an

d
 its p

u
b
licly

 

av
ailab

le o
v
erv

iew
 sh

all b
e u

p
d
ated

 at least an
n
u
ally

. 

IE
 

 (D
raftin

g
): 

T
h
e 

g
atek

eep
er 

m
ak

es 
p
u
b
licly

 
av

ailab
le 

an
 

o
v
erv

iew
 

o
f 

th
e 

au
d
ited

 

d
escrip

tio
n
 

tak
in

g
 

in
to

 
acco

u
n
t 

th
e 

lim
itatio

n
s 

im
p
o
sed

 
b

y
 

th
e
 

req
u
irem

en
ts 

o
f 

b
u
sin

ess 
secrec

y
. 

T
h
eis 

d
escrip

tio
n

 
an

d
 

its 
p
u
b
licly

 

av
ailab

le o
v
erv

iew
 sh

all b
e u

p
d
ated

 at least an
n
u
ally

. 

 
 

C
h
ap

ter IV
  

 

 
 

M
ark

et in
v
estig

atio
n

 
 

 
 

A
rticle 1

4
 

O
p
en

in
g
 o

f a m
ark

et in
v
estig

atio
n

 
 

 
 

1
. 

W
h
en

 th
e C

o
m

m
issio

n
 in

ten
d
s to

 carry
 o

u
t a m

ark
et in

v
estig

atio
n
 

in
 v

iew
 o

f th
e p

o
ssib

le ad
o
p
tio

n
 o

f d
ecisio

n
s p

u
rsu

an
t to

 A
rticles 1

5
, 1

6
 

an
d
 1

7
, it sh

all ad
o
p
t a d

ecisio
n
 o

p
en

in
g
 a m

ark
et in

v
estig

atio
n
. 

 

 
 

2
. 

T
h
e o

p
en

in
g
 d

ecisio
n
 sh

all sp
ecify

:  
 

 
 

(a) 
th

e d
ate o

f o
p
en

in
g
 o

f th
e in

v
estig

atio
n
; 
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 (b
) 

th
e d

escrip
tio

n
 o

f th
e issu

e to
 w

h
ich

 th
e in

v
estig

atio
n
 relates to

;  
 

 
 

(c) 
th

e p
u
rp

o
se o

f th
e in

v
estig

atio
n
. 

 

 
 

3
. 

T
h
e C

o
m

m
issio

n
 m

ay
 reo

p
en

 a m
ark

et in
v
estig

atio
n
 th

at it h
as 

clo
sed

 w
h
ere: 

 

 
 

(a) 
th

ere h
as b

een
 a m

aterial ch
an

g
e in

 an
y
 o

f th
e facts o

n
 w

h
ich

 th
e 

d
ecisio

n
 w

as b
ased

;  
 

 
 

(b
) 

th
e d

ecisio
n
 w

as b
ased

 o
n
 in

co
m

p
lete, in

co
rrect o

r m
islead

in
g
 

in
fo

rm
atio

n
 p

ro
v
id

ed
 b

y
 th

e u
n
d
ertak

in
g
s co

n
cern

ed
. 

 

 
 

A
rticle 1

5
 

M
ark

et in
v
estig

atio
n
 fo

r d
esig

n
atin

g
 g

atek
eep

ers 
 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 co

n
d
u
ct a m

ark
et in

v
estig

atio
n
 fo

r th
e 

p
u
rp

o
se o

f ex
am

in
in

g
 w

h
eth

er an
 p

ro
v
id

er o
f co

re p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 sh

o
u

ld
 b

e d
esig

n
ated

 as a g
atek

eep
er p

u
rsu

an
t to

 

A
rticle 3

(6
), o

r in
 o

rd
er to

 id
en

tify
 co

re p
latfo

rm
 serv

ices fo
r a g

atek
eep

er 

p
u
rsu

an
t to

 A
rticle 3

(7
). It sh

all en
d

eav
o
u
r to

 co
n

clu
d
e its in

v
estig

atio
n
 b

y
 

ad
o
p
tin

g
 a d

ecisio
n
 in

 acco
rd

an
ce w

ith
 th

e ad
v
iso

ry
 p

ro
ced

u
re referred

 to
 

in
 A

rticle 3
2
(4

) w
ith

in
 tw

elv
e m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e m

ark
et 

in
v
estig

atio
n

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 

A
rticle 3

7
a(2

). 

L
U

 

 (D
raftin

g
): 

1
. 

T
h
e 

C
o
m

m
issio

n
 

m
ay

 
co

n
d
u
ct 

a 
m

ark
et 

in
v
estig

atio
n
 

fo
r 

th
e 

p
u
rp

o
se 

o
f 

ex
am

in
in

g
 

w
h
eth

er 
an

 
p
ro

v
id

er 
o
f 

co
re 

p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

sh
o

u
ld

 
b
e 

d
esig

n
ated

 
as 

a 
g
atek

eep
er 

p
u
rsu

an
t 

to
 

A
rticle 3

(6
), o

r in
 o

rd
er to

 id
en

tify
 co

re p
latfo

rm
 serv

ices fo
r a g

atek
eep

er 

p
u
rsu

an
t to

 A
rticle 3

(7
). It sh

all en
d

ea
v
o
u

r to
 co

n
clu

d
e its in

v
estig

atio
n
 

b
y
 ad

o
p
tin

g
 a d

ecisio
n
 in

 acco
rd

an
ce w

ith
 th

e ad
v
iso

ry
 p

ro
ced

u
re referred

 

to
 in

 A
rticle 3

2
(4

) w
ith

in
 tw

elv
e m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e m

ark
et 

in
v
estig

atio
n

 
in

 
acco

rd
an

ce 
w

ith
 
th

e 
ad

v
iso

ry
 
p
ro

ced
u
re 

referred
 
to

 
in

 

A
rticle 3

7
a(2

). 
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L
U

 

 (C
o
m

m
en

ts): 

T
h
e o

b
lig

atio
n
s o

n
 th

e C
o
m

m
issio

n
 sh

all b
e as leg

ally
 clear as p

o
ssib

le. It 

is n
o
t clear w

h
y
 o

b
lig

atio
n
s reg

ard
in

g
 p

ro
cess sh

all n
e b

e as clear o
r firm

 

o
n
 

th
e 

C
o
m

m
issio

n
. 

O
n
ce 

th
e 

C
o
m

m
issio

n
 

co
n
d
u
cts 

a 
m

ark
et 

investigation, its obligations shall be honoured and not m
erely “aim

ed at” 
or “endeavoured to”. G

ood intentions are co
m

m
en

d
ab

le 
b
u
t 

d
o
 

n
o
t 

p
ro

v
id

e fo
r leg

ally
 certain

 o
u
tco

m
es.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

: 
q
u

estio
n
 
fo

r 
th

e 
clarificatio

n
. 

H
o
w

 
a 

rev
iew

 
p
ro

cess 
u
n
d

er 
A

rt 
4

 

co
rrelates w

ith
 m

ark
et in

v
estig

atio
n
 u

n
d
er A

rt 1
5

 in
so

far an
 ex

am
in

atio
n
 

o
f C

P
S

s is co
n
cern

ed
. In

 o
th

er w
o
rd

s, it w
o
u
ld

 b
e u

sefu
l to

 m
ak

e a lin
k

 

b
etw

een
 th

ese articles (if th
ere is o

n
e), b

ecau
se n

o
w

 o
n
ly

 in
 a case o

f 

“future gatekeepers” there is a reference to A
rt 4 (see A

rt 15.4). 
C

Z
 

 (C
o
m

m
en

ts): 

C
Z

 w
elco

m
es th

at th
e in

v
estig

atio
n
 sh

all b
e co

n
clu

d
ed

 b
y
 a fo

rm
 o

f a 

d
ecisio

n
, w

h
ich

 en
h
an

ces leg
al certain

ty
 o

f g
atek

eep
ers.  

 
 

2
. 

In
 th

e co
u
rse o

f a m
ark

et in
v
estig

atio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all en
d
eav

o
u
r to

 co
m

m
u
n
icate its p

relim
in

ary
 fin

d
in

g
s to

 

th
e p

ro
v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d

ertak
in

g
 co

n
cern

ed
 w

ith
in

 six
 

m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e in

v
estig

atio
n
. In

 th
e p

relim
in

ary
 fin

d
in

g
s, 

th
e C

o
m

m
issio

n
 sh

all ex
p
lain

 w
h
eth

er it co
n
sid

ers, o
n
 a p

ro
v
isio

n
al b

asis, 

th
at th

e p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d
ertak

in
g
 sh

o
u
ld

 b
e 

d
esig

n
ated

 as a g
atek

eep
er p

u
rsu

an
t to

 A
rticle 3

(6
).  

L
U

 

 (D
raftin

g
): 

2
. 

In
 th

e co
u

rse o
f a m

ark
et in

v
estig

atio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all en
d

ea
v
o
u

r to
 co

m
m

u
n
icate its p

relim
in

ary
 fin

d
in

g
s to
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th
e p

ro
v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d
ertak

in
g
 co

n
cern

ed
 w

ith
in

 six
 

m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e in

v
estig

atio
n
. In

 th
e p

relim
in

ary
 fin

d
in

g
s, 

th
e C

o
m

m
issio

n
 sh

all ex
p
lain

 w
h
eth

er it co
n
sid

ers, o
n
 a p

ro
v
isio

n
al b

asis, 

th
at 

th
e 

p
ro

v
id

er 
o

f 
co

re 
p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

sh
o
u
ld

 
b

e 

d
esig

n
ated

 as a g
atek

eep
er p

u
rsu

an
t to

 A
rticle 3

(6
). 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: in
 o

u
r o

p
in

io
n
, a referen

ce to
 th

e o
n

e o
f th

e g
ro

u
n
d
s, o

n
 w

h
ich

 m
ark

et 

in
v
estig

atio
n
 u

n
d
er A

rt 1
5
 co

u
ld

 b
e d

o
n
e, is m

issin
g
 –

 “o
r in

 o
rd

er to
 

id
en

tify co
re p

la
tfo

rm
 services fo

r a
 g

a
tekeep

er p
u
rsu

a
n
t to

 A
rticle 3

(7
)”. 

T
h
at is to

 sa
y
, th

e p
relim

in
ary

 fin
d
in

g
s b

y
 th

e C
io

n
 sh

o
u
ld

 also
 co

v
er 

in
fo

rm
atio

n
 ab

o
u
t C

P
S

s. 

IE
 

 (D
raftin

g
): 

2
.  

In
 th

e co
u

rse o
f a m

ark
et in

v
estig

atio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all en
d
eav

o
u
r to

 co
m

m
u
n
icate its p

relim
in

ary
 fin

d
in

g
s to

 

th
e 

p
ro

v
id

er 
o
f 

co
re 

p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

co
n
cern

ed
 

w
ith

in
as 

so
o
n
 as p

o
ssib

le an
d
 n

o
 later th

an
 six

 m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e 

in
v
estig

atio
n
. In

 th
e p

relim
in

ary
 fin

d
in

g
s, th

e C
o
m

m
issio

n
 sh

all ex
p
lain

 

w
h
eth

er 
it 

co
n
sid

ers, 
o

n
 
a 

p
ro

v
isio

n
al 

b
asis, 

th
at 

th
e 

p
ro

v
id

er 
o
f 

co
re 

p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

sh
o
u
ld

 
b
e 

d
esig

n
ated

 
as 

a 
g
atek

eep
er 

p
u
rsu

an
t to

 A
rticle 3

(6
).    

 
 

3
. 

W
h
ere th

e p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d

ertak
in

g
 satisfies 

th
e th

resh
o
ld

s set o
u
t in

 A
rticle 3

(2
), b

u
t h

as p
resen

ted
 

sig
n
ifican

tly
su

fficien
tly

 su
b
stan

tiated
 arg

u
m

en
ts in

 acco
rd

an
ce w

ith
 

A
rticle 3

(4
), th

e C
o
m

m
issio

n
 sh

all en
d
eav

o
u
r to

 co
n
clu

d
e th

e m
ark

et 

in
v
estig

atio
n
 w

ith
in

 fiv
e m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e m

ark
et 

in
v
estig

atio
n
 b

y
 a d

ecisio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

. In
 th

at case th
e 

L
U

 

 (D
raftin

g
): 

3
. 

W
h
ere th

e p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d

ertak
in

g
 satisfies 

th
e 

th
resh

o
ld

s 
set 

o
u
t 

in
 

A
rticle 

3
(2

), 
b
u
t 

h
as 

p
resen

ted
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 C
o
m

m
issio

n
 sh

all en
d
eav

o
u
r to

 co
m

m
u
n
icate its p

relim
in

ary
 fin

d
in

g
s 

p
u
rsu

an
t to

 p
arag

rap
h
 2

 to
 th

e p
ro

v
id

er o
f co

re p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 w

ith
in

 th
ree m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e 

in
v
estig

atio
n
. 

sig
n
ifican

tly
su

fficien
tly

 
su

b
stan

tiated
 

arg
u
m

en
ts 

in
 

acco
rd

an
ce 

w
ith

 

A
rticle 

3
(4

), 
th

e 
C

o
m

m
issio

n
 
sh

all 
en

d
ea

v
o
u

r 
to

 
co

n
clu

d
e 

th
e 

m
ark

et 

in
v
estig

atio
n
 

w
ith

in
 

fiv
e 

m
o
n
th

s 
fro

m
 

th
e 

o
p
en

in
g
 

o
f 

th
e 

m
ark

et 

in
v
estig

atio
n
 

b
y
 

a 
d
ecisio

n
 

p
u
rsu

an
t 

to
 

p
arag

rap
h
 

1
. 

In
 

th
at 

case 
th

e 

C
o
m

m
issio

n
 
sh

all 
en

d
ea

v
o
u

r 
to

 
co

m
m

u
n
icate 

its 
p
relim

in
ary

 
fin

d
in

g
s 

p
u
rsu

an
t 

to
 

p
arag

rap
h
 

2
 

to
 

th
e 

p
ro

v
id

er 
o
f 

co
re 

p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

w
ith

in
 

th
ree 

m
o
n
th

s 
fro

m
 

th
e 

o
p
en

in
g
 

o
f 

th
e 

in
v
estig

atio
n
. 

IE
 

 (D
raftin

g
): 

 W
h
ere 

th
e 

p
ro

v
id

er 
o

f 
co

re 
p
latfo

rm
 
serv

icesu
n
d
ertak

in
g
 
satisfies 

th
e 

th
resh

o
ld

s 
set 

o
u
t 

in
 

A
rticle 

3
(2

), 
b
u
t 

h
as 

p
resen

ted
 

sig
n
ifican

tly
su

fficien
tly

 
su

b
stan

tiated
 

arg
u
m

en
ts 

in
 

acco
rd

an
ce 

w
ith

 

A
rticle 

3
(4

), 
th

e 
C

o
m

m
issio

n
 

sh
all 

en
d
eav

o
u
r 

to
 
co

n
clu

d
e 

th
e 

m
ark

et 

in
v
estig

atio
n
 w

ith
in

as so
o
n
 as p

o
ssib

le an
d
 n

o
 later th

an
 fiv

e m
o
n
th

s fro
m

 

th
e 

o
p
en

in
g
 

o
f 

th
e 

m
ark

et 
in

v
estig

atio
n
 

b
y
 

a 
d
ecisio

n
 

p
u
rsu

an
t 

to
 

p
arag

rap
h
 1

. In
 th

at case th
e C

o
m

m
issio

n
 sh

all en
d
eav

o
u
r to

 co
m

m
u
n
icate 

its p
relim

in
ary

 fin
d
in

g
s p

u
rsu

an
t to

 p
arag

rap
h
 2

 to
 th

e p
ro

v
id

er o
f co

re 

p
latfo

rm
 serv

icesu
n
d
ertak

in
g
 w

ith
in

 th
ree m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e 

in
v
estig

atio
n
. 

 
 

4
. 

W
h
en

 th
e C

o
m

m
issio

n
 p

u
rsu

an
t to

 A
rticle 3

(6
) d

esig
n
ates as a 

g
atek

eep
er an

 p
ro

v
id

er o
f co

re p
latfo

rm
 serv

icesu
n
d
ertak

in
g
 th

at d
o
es n

o
t 

y
et en

jo
y
 an

 en
tren

ch
ed

 an
d
 d

u
rab

le p
o
sitio

n
 in

 its o
p
eratio

n
s, b

u
t it is 

fo
reseeab

le th
at it w

ill en
jo

y
 su

ch
 a p

o
sitio

n
 in

 th
e n

ear fu
tu

re, it sh
all 

d
eclare ap

p
licab

le to
 th

at g
atek

eep
er o

n
ly

 o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticle 

5
(b

) an
d
 (d

) an
d
 A

rticle 6
(1

) p
o
in

ts (e), (f), (h
) an

d
 (i) as sp

ecified
 in

 th
e 

d
esig

n
atio

n
 d

ecisio
n
. T

h
e C

o
m

m
issio

n
 sh

all o
n
ly

 d
eclare ap

p
licab

le th
o
se 

o
b
lig

atio
n
s th

at are ap
p
ro

p
riate an

d
 n

ecessary
 to

 p
rev

en
t th

at th
e 

g
atek

eep
er co

n
cern

ed
 ach

iev
es b

y
 u

n
fair m

ean
s an

 en
tren

ch
ed

 an
d
 d

u
rab

le 

p
o
sitio

n
 in

 its o
p
eratio

n
s. T

h
e C

o
m

m
issio

n
 sh

all rev
iew

 su
ch

 a 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 co
u
ld

 su
p
p
o
rt D

E
 rem

ark
 ab

o
u
t m

o
re p

ro
p

er p
lacem

en
t o

f th
is p

ara.  

In
 ad

d
itio

n
, w

e suggest m
aking a w

ording “it sh
a
ll d

ecla
re” m

ore specific 
–
 

in
 

w
h
ich

 
p
ro

cess 
su

ch
 

d
eclaratio

n
 

w
ill 

o
ccu

r?
 

H
o
w

 
it 

relates 
to

 
a 

ad
m

in
istrativ

e d
ecisio

n
 to

 d
esig

n
ate a g

atek
eep

er? H
o
w

 it relates to
 an

 

article in question: does the designation of the “future gatekeepers” com
e 
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 d
esig

n
atio

n
 in

 acco
rd

an
ce w

ith
 th

e p
ro

ced
u

re laid
 d

o
w

n
 in

 A
rticle 4

.  
as an

 a
n

cilla
ry resu

lt after th
e m

ark
et in

v
estig

atio
n
 co

n
d
u
cted

 to
 ex

am
in

e 

w
h
eth

er 
u
n
d
ertak

in
g
 
sh

o
u
ld

 
b
e 

d
esig

n
ated

 
as 

a 
g
atek

eep
er 

p
u
rsu

an
t 

to
 

A
rticle 3

(6
) (A

rt 1
5
.1

), o
r can

 it b
e th

e p
rim

al g
o

al?
  

A
s to the last sentence “T

h
e C

o
m

m
issio

n
 sh

a
ll review

 su
ch

 a
 d

esig
n
a

tio
n
 

in
 a

cco
rd

a
n
ce w

ith
 th

e p
ro

ced
u
re la

id
 d

o
w

n
 in

 A
rticle 4”: from

 the legal 
p
o
in

t o
f v

iew
, A

rt 4
.1

 alread
y
 states th

at all d
ecisio

n
s ad

o
p
ted

 p
u
rsu

an
t to

 

A
rt 3

, m
ay

 b
e rev

iew
ed

. A
rt 1

5
.4

 g
iv

es a 
referen

ce to
 A

rt 3
.6

, w
h
ich

 

m
ean

s that form
ally A

rt 4 already covers a designation of “future 
gatekeepers”. H

ow
ever, if there is a need to m

ake a specific reference, w
e 

su
g
g
est a red

raftin
g
; o

n
e o

f th
e p

o
ssib

ilities w
o
u
ld

 b
e to

 g
iv

e a referen
ce 

to
 A

rt 1
5
.4

 (o
r o

th
er article, w

h
ich

 w
ill cover the decision of the “future 

gatekeepers”) in the A
rt 4.1; this suggestion reflects recital 30, according 

to
 w

h
ich

 b
o
th

 d
ecisio

n
s (to

 g
ran

t a statu
s o

f a g
atek

eep
er an

d
 to

 g
ran

t a 

status of a “future gatekeeper”) can be review
ed every 2 year. 

IE
 

 (D
raftin

g
): 

 W
h
en

 th
e C

o
m

m
issio

n
 p

u
rsu

an
t to

  

A
rticle 

3
(6

) 
d
esig

n
ates 

as 
a 

g
atek

eep
er 

an
 

p
ro

v
id

er 
o
f 

co
re 

p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 th

at d
o
es n

o
t 

y
et en

jo
y
 
an

 
en

tren
ch

ed
 an

d
 d

u
rab

le 

p
o
sitio

n
 in

 its o
p
eratio

n
s, b

u
t, after g

iv
in

g
 th

e p
ro

v
id

er th
e p

o
ssib

ility
 to

 

ex
p
ress its v

iew
s, it is fo

reseeab
le th

at it w
ill en

jo
y
 su

ch
 a p

o
sitio

n
 in

 

IE
 

 (C
o
m

m
en

ts): 

F
o
r 

a 
h
o
listic 

assessm
en

t 
to

 
tak

e 
p
lace, 

th
e 

p
ro

v
id

er 
sh

o
u
ld

 
b
e 

in
 

a 

p
o
sitio

n
 to

 ex
p
ress th

eir v
iew

s d
u
rin

g
 th

e in
v
estig

atio
n
.  
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 A
rticle 1

6
 

M
ark

et in
v
estig

atio
n
 in

to
 sy

stem
atic n

o
n

-co
m

p
lian

ce  
L

T
 

 (C
o
m

m
en

ts): 

L
T

 w
elco

m
es th

at b
o
th

 co
n
d
itio

n
s to

 d
elcare sy

stem
atic n

o
n

-co
m

p
lian

ce 

are left in
 th

e tex
t.  

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 co

n
d
u
ct a m

ark
et in

v
estig

atio
n
 fo

r th
e 

p
u
rp

o
se o

f ex
am

in
in

g
 w

h
eth

er a g
atek

eep
er h

as en
g
ag

ed
 in

 sy
stem

atic 

n
o
n
-co

m
p
lian

ce. W
h
ere th

e m
ark

et in
v
estig

atio
n
 sh

o
w

s th
at a g

atek
eep

er 

h
as sy

stem
atically

 in
frin

g
ed

 o
n

e o
r sev

eral o
f th

e o
b
lig

atio
n
s laid

 d
o
w

n
 in

 

A
rticles 5

 o
ran

d
 6

 an
d
 h

as fu
rth

er stren
g
th

en
ed

 o
r ex

ten
d
ed

 its g
atek

e
ep

er 

p
o
sitio

n
 in

 relatio
n
 to

 th
e ch

aracteristics u
n
d
er A

rticle 3
(1

), th
e 

C
o
m

m
issio

n
 m

ay
 b

y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 

p
ro

ced
u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
) im

p
o
se o

n
 su

ch
 g

atek
eep

er an
y
 

b
eh

av
io

u
ral o

r stru
ctu

ral rem
ed

ies w
h
ich

 are p
ro

p
o
rtio

n
ate to

 th
e 

in
frin

g
em

en
t co

m
m

itted
 an

d
 n

ecessary
 to

 en
su

re co
m

p
lian

ce w
ith

 th
is 

R
eg

u
latio

n
. T

h
e C

o
m

m
issio

n
 sh

all co
n
clu

d
e its in

v
estig

atio
n
 b

y
 ad

o
p
tin

g
 

a d
ecisio

n
 w

ith
in

 tw
elv

e m
o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e m

ark
et 

in
v
estig

atio
n
. 

 

 
 

2
. 

T
h
e C

o
m

m
issio

n
 m

ay
 o

n
ly

 im
p
o
se stru

ctu
ral rem

ed
ies p

u
rsu

an
t to

 

p
arag

rap
h
 1

 eith
er w

h
ere th

ere is n
o

 eq
u
ally

 effectiv
e b

eh
av

io
u
ral rem

ed
y
 

o
r w

h
ere an

y
 eq

u
ally

 effectiv
e b

eh
av

io
u
ral rem

ed
y
 w

o
u
ld

 b
e m

o
re 

b
u
rd

en
so

m
e fo

r th
e g

atek
eep

er co
n
cern

ed
 th

an
 th

e stru
ctu

ral rem
ed

y
. 

 

 
 

3
. 

A
 g

atek
eep

er sh
all b

e d
eem

ed
 to

 h
av

e en
g
ag

ed
 in

 a sy
stem

atic 

n
o
n
-co

m
p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

, w
h

ere 

th
e C

o
m

m
issio

n
 h

as issu
ed

 at least th
ree n

o
n

-co
m

p
lian

ce o
r fin

in
g
 

d
ecisio

n
s p

u
rsu

an
t to

 A
rticles 2

5
 an

d
 2

6
 resp

ectiv
ely

 ag
ain

st a g
atek

eep
er 

in
 relatio

n
 to

 an
y
 o

f its co
re p

latfo
rm

 serv
ices w

ith
in

 a p
erio

d
 o

f fiv
e y

ears 

p
rio

r to
 th

e ad
o
p
tio

n
 o

f th
e d

ecisio
n
 o

p
en

in
g
 a m

ark
et in

v
estig

atio
n
 in
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 v
iew

 o
f th

e p
o
ssib

le ad
o
p

tio
n
 o

f a d
ecisio

n
 p

u
rsu

an
t to

 th
is A

rticle. 

 
 

4
. 

A
 g

atek
eep

er sh
all b

e d
eem

ed
 to

 h
av

e fu
rth

er stren
g
th

en
ed

 o
r 

ex
ten

d
ed

 its g
atek

eep
er p

o
sitio

n
 in

 relatio
n
 to

 th
e ch

aracteristics u
n
d
er 

A
rticle 3

(1
), w

h
ere its im

p
act o

n
 th

e in
tern

al m
ark

et h
as fu

rth
er in

creased
, 

its im
p
o
rtan

ce as a g
atew

ay
 fo

r b
u
sin

ess u
sers to

 reach
 en

d
 u

sers h
as 

fu
rth

er in
creased

 o
r th

e g
atek

eep
er en

jo
y
s a fu

rth
er en

tren
ch

ed
 an

d
 

d
u
rab

le p
o
sitio

n
 in

 its o
p
eratio

n
s.  

 

 
 

5
. 

T
h
e C

o
m

m
issio

n
 sh

all co
m

m
u
n
icate its o

b
jectio

n
s to

 th
e 

g
atek

eep
er co

n
cern

ed
 w

ith
in

 six
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e 

in
v
estig

atio
n
. In

 its o
b
jectio

n
s, th

e C
o
m

m
issio

n
 sh

all ex
p
lain

 w
h
eth

er it 

p
relim

in
arily

 co
n
sid

ers th
at th

e co
n
d
itio

n
s o

f p
arag

rap
h
 1

 are m
et an

d
 

w
h
ich

 rem
ed

y
 o

r rem
ed

ies it p
relim

in
arily

 co
n
sid

ers n
ecessary

 an
d
 

p
ro

p
o
rtio

n
ate.   

IE
 

 (D
raftin

g
): 

 T
h
e 

C
o
m

m
issio

n
 

sh
all 

co
m

m
u
n
icate 

its 
o
b
jectio

n
s 

to
 

th
e 

g
atek

eep
er 

co
n
cern

ed
 w

ith
in

 as so
o

n
 as p

o
ssib

le an
d
 n

o
t later th

an
 six

 m
o
n
th

s fro
m

 

th
e o

p
en

in
g
 o

f th
e in

v
estig

atio
n
. In

 its o
b
jectio

n
s, th

e C
o
m

m
issio

n
 sh

all 

ex
p
lain

 w
h
eth

er it p
relim

in
arily

 co
n
sid

ers th
at th

e co
n
d
itio

n
s o

f p
arag

rap
h
 

1
 

are 
m

et 
an

d
 

w
h
ich

 
rem

ed
y
 

o
r 

rem
ed

ies 
it 

p
relim

in
arily

 
co

n
sid

ers 

n
ecessary

 an
d
 p

ro
p
o

rtio
n
ate.    

 
 

6
. 

T
h
e C

o
m

m
issio

n
 m

ay
 at an

y
 tim

e d
u
rin

g
 th

e m
ark

et in
v
estig

atio
n
 

ex
ten

d
 its d

u
ratio

n
 w

h
ere th

e ex
ten

sio
n
 is ju

stified
 o

n
 o

b
jectiv

e g
ro

u
n
d
s 

an
d
 p

ro
p
o
rtio

n
ate. T

h
e ex

ten
sio

n
 m

ay
 ap

p
ly

 to
 th

e d
ead

lin
e b

y
 w

h
ich

 th
e 

C
o
m

m
issio

n
 h

as to
 issu

e its o
b
jectio

n
s, o

r to
 th

e d
ead

lin
e fo

r ad
o
p
tio

n
 o

f 

th
e fin

al d
ecisio

n
. T

h
e to

tal d
u
ratio

n
 o

f an
y
 ex

ten
sio

n
 o

r ex
ten

sio
n
s 

p
u
rsu

an
t to

 th
is p

arag
rap

h
 sh

all n
o
t ex

ceed
 six

 m
o
n
th

s.T
h
e C

o
m

m
issio

n
 

m
ay

 co
n
sid

er co
m

m
itm

en
ts p

u
rsu

an
t to

 A
rticle 2

3
 an

d
 m

ak
e th

em
 b

in
d
in

g
 

in
 its d

ecisio
n
. 

 

 
 

A
rticle 1

7
 

M
ark

et in
v
estig

atio
n
 in

to
 n

ew
 serv

ices an
d
 n

ew
 p

ractices 
L

U
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 (C
o
m

m
en

ts): 

W
e g

en
erally

 su
p
p
o
rt th

e m
o
d
ificatio

n
s m

ad
e to

 th
is A

rticle as p
resen

ted
 

in the Presidency’s w
ork docum

ent circulated on 9
th Ju

ly
 2

0
2
1
.  

 
 

T
h
e C

o
m

m
issio

n
 m

ay
 co

n
d
u
ct a m

ark
et in

v
estig

atio
n
 w

ith
 th

e p
u
rp

o
se o

f 

ex
am

in
in

g
 w

h
eth

er o
n

e o
r m

o
re serv

ices w
ith

in
 th

e d
ig

ital secto
r sh

o
u
ld

 

b
e ad

d
ed

 to
 th

e list o
f co

re p
latfo

rm
 serv

ices o
r to

 d
etect ty

p
es o

f p
ractices 

th
at m

ay
 lim

it th
e co

n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices o

r m
a
y
 b

eare  

u
n
fair an

d
 w

h
ich

 are n
o
t effectiv

ely
 ad

d
ressed

 b
y
 th

is R
eg

u
latio

n
. It sh

all 

issu
e a p

u
b
lic rep

o
rt at th

e latest w
ith

in
 2

4
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f th
e 

m
ark

et in
v
estig

atio
n
.  

IE
 

 (D
raftin

g
): 

…
 that m

ay
 lim

it th
e co

n
testab

ility
 o

f co
re p

latfo
rm

 serv
ices o

r m
a
y
 b

eare  

u
n
fair an

d
 w

h
ich

 are n
o
t effectiv

ely
 ad

d
ressed

 b
y
 th

is R
eg

u
latio

n
. It sh

all 

issu
e a p

u
b
lic rep

o
rt at th

e latest w
ith

in
 1

2
2
4
 m

o
n
th

s fro
m

 th
e o

p
en

in
g
 o

f 

th
e m

ark
et in

v
estig

atio
n
.   

C
Z

 

 (D
raftin

g
): 

T
h
e C

o
m

m
issio

n
 m

ay
 co

n
d
u
ct a m

ark
et in

v
estig

atio
n
 w

ith
 th

e p
u
rp

o
se o

f 

ex
am

in
in

g
 w

h
eth

er o
n
e o

r m
o
re serv

ices w
ith

in
 th

e d
ig

ital secto
r sh

o
u
ld

 

b
e ad

d
ed

 to
 o

r rem
o
v
ed

 fro
m

 th
e list o

f co
re p

latfo
rm

 serv
ices o

r to
 d

etect 

ty
p
es 

o
f 

p
ractices 

th
at 

m
ay

 
lim

it 
th

e 
co

n
testab

ility
 

o
f 

co
re 

p
latfo

rm
 

serv
ices o

r m
a
y
 b

eare  u
n
fair an

d
 w

h
ich

 are n
o
t effectiv

ely
 ad

d
ressed

 b
y
 

th
is R

eg
u
latio

n
. It sh

all issu
e a p

u
b
lic rep

o
rt at th

e latest w
ith

in
 2

4
 m

o
n
th

s 

fro
m

 th
e o

p
en

in
g
 o

f th
e m

ark
et in

v
estig

atio
n
. 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 
th

in
k
s 

th
at 

tak
in

g
 

in
to

 
acco

u
n
t 

th
e 

d
y
n
am

ic 
n
atu

re 
o
f 

th
e 

d
ig

ital 

m
ark

ets, 
it 

sh
o
u
ld

 
b
e 

also
 

clearly
 

stated
 

th
at 

serv
ices 

m
ig

h
t 

b
e 

also
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rem
o
v
ed

 fro
m

 th
e list o

f co
re p

latfo
rm

 serv
ices, if a m

ark
et in

v
estig

atio
n

 

sh
o
w

s th
eir red

u
d
an

c
y
. 

 
 

W
h
ere ap

p
ro

p
riate, th

at rep
o
rt sh

all: 
 

 
 

(a) 
b
e acco

m
p
an

ied
 b

y
 a p

ro
p
o
sal to

 am
en

d
 th

is R
eg

u
latio

n
 in

 o
rd

er to
 

in
clu

d
e ad

d
itio

n
al serv

ices w
ith

in
 th

e d
ig

ital secto
r in

 th
e list o

f co
re 

p
latfo

rm
 serv

ices laid
 d

o
w

n
 in

 p
o
in

t 2
 o

f A
rticle 2

;  

L
U

 

 (D
raftin

g
): 

(a) b
e acco

m
p
an

ied
 b

y
 a p

ro
p
o
sal to

 am
en

d
 th

is R
eg

u
latio

n
 in

 o
rd

er to
 

in
clu

d
e 

ad
d
itio

n
al 

serv
ices 

w
ith

in
 
th

e 
d
ig

ital 
secto

r 
in

 
th

e 
list 

o
f 

co
re 

p
latfo

rm
 serv

ices laid
 d

o
w

n
 in

 p
o
in

t 2
 o

f A
rticle 2

 o
r to

 in
clu

d
e n

ew
 

o
b

lig
a
tio

n
s 

in
 

A
rticle 

5
 

o
r 

6
; 

o
r 

to
 re

m
o
v

e 
ex

istin
g
 

o
b

lig
a
tio

n
s 

in
 

A
rticle 5

 o
r 6

 ; o
r 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e 

o
rd

in
ary

 
leg

islativ
e 

p
ro

ced
u
re 

sh
all 

also
 

b
e 

u
sed

 
to

 
rem

o
v
e 

o
b
lig

atio
n
s in

 A
rticles 

5
 an

d
 6

, 
as th

is is also
 co

n
cern

in
g
 an

 essen
tial 

elem
en

t o
f th

e D
M

A
.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts F

I proposal to include “o
r re

m
o
v

e o
b

lig
a
tio

n
s fro

m
 th

e
m

”. 
E

S
 

 (D
raftin

g
): 

(a) 
b
e acco

m
p
an

ied
 b

y
 a p

ro
p
o
sal to

 am
en

d
 th

is R
eg

u
latio

n
 in

 o
rd

er to
 



U
p
d
a
ted

 M
S

 co
m

m
en

ts o
n

 S
T

 9
9
7
1
/2

1
 - P

resid
en

cy co
m

p
ro

m
ise tex

t o
n

 D
M

A
 P

ro
p
o
sa

l - A
R

T
IC

L
E

S
 (7

3
9
 ro

w
s) 

1
0
3
 

 

in
clu

d
e 

ad
d
itio

n
al 

serv
ices 

w
ith

in
 
th

e 
d
ig

ital 
secto

r 
in

 
th

e 
list 

o
f 

co
re 

p
latfo

rm
 serv

ices laid
 d

o
w

n
 in

 p
o
in

t 2
 o

f A
rticle 2

 o
r to

 in
clu

d
e ad

d
itio

n
al 

o
b
lig

atio
n
s to

 A
rticles 5

 an
d
 6

; a
d

a
p

t th
e list o

f co
re p

la
tfo

r
m

 se
rv

ices 

la
id

 d
o
w

n
 in

 p
o
in

t to
 o

f A
rticle 2

. 

(a’) be accom
panied by a proposal to am

end this R
egulation in order 

to
 a

d
a
p

t th
e o

b
lig

a
tio

n
s in

 a
rticles 5

 a
n

d
 6

. 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e referen

ce to
 th

e ad
ap

tatio
n
 o

f th
e list o

f co
re p

latfo
rm

 serv
ices o

r th
e 

o
b
lig

atio
n
s 

allo
w

s 
th

e 
C

o
m

m
issio

n
 

to
 

m
ak

e 
a 

p
ro

p
o
sal 

to
 

elim
in

ate, 

in
co

rp
o
rate o

r m
o
d
ify

 essen
tial elem

en
ts o

f th
o
se co

n
cep

ts.  

 
 

(b
) 

b
e acco

m
p
an

ied
 b

y
 a d

eleg
ated

 act am
en

d
in

g
 A

rticles 5
 o

r 6
 as 

p
ro

v
id

ed
 fo

r in
 A

rticle 1
0

.  
 

 
L

T
 

 (C
o
m

m
en

ts): 

LT supports the C
ion’ position that inform

ation gathered throughout the 
p
ro

cess o
f th

e m
ark

et in
v
estig

atio
n
, sh

o
u
ld

 n
o
t b

e d
isclo

sed
 to

 research
 

in
stitu

tio
n
s. 

C
h
ap

ter V
  

 

 
L

T
 

 (C
o
m

m
en

ts): 

L
T

: g
en

eral co
m

m
en

t reg
ard

in
g
 M

S
s in

v
o
lv

em
en

t. L
T

 su
p
p
o

rts m
o
d
erate 

an
d
 
v
o
lu

n
tary

 
M

S
s 

in
v
o
lv

em
en

t 
in

 
th

e 
en

fo
rcem

en
t 

o
f 

th
e 

D
M

A
. 

W
e 

w
elco

m
e th

at a ro
le o

f th
e M

S
s is in

creased
 in

 o
b
jectiv

ely
 ju

stified
 cases, 

e.g
. o

n
-site in

sp
ectio

n
s. H

o
w

ev
er, L

T
 stresses th

at th
e C

io
n
 sh

o
u
ld

 rem
ain
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th
e o

n
ly

 en
fo

rcer o
f th

e D
M

A
, as an

 altern
ativ

e p
ro

cess co
u
ld

 u
n
d
erm

in
e
 

th
e sin

g
le m

ark
et ap

p
ro

ach
. 

In
v

estig
ativ

e, en
fo

rcem
en

t an
d
 m

o
n
ito

rin
g
 p

o
w

ers 
 

 
 

A
rticle 1

8
 

O
p
en

in
g
 o

f p
ro

ceed
in

g
s 

 

 
 

W
h
ere th

e C
o
m

m
issio

n
 in

ten
d
s to

 carry
 o

u
t p

ro
ceed

in
g
s in

 v
iew

 o
f th

e 

p
o
ssib

le ad
o
p
tio

n
 o

f d
ecisio

n
s p

u
rsu

an
t to

 A
rticles 7

, 2
5
 an

d
 2

6
, it sh

all 

ad
o
p
t a d

ecisio
n
 o

p
en

in
g
 a p

ro
ceed

in
g
. 

 

 
 

A
rticle 1

9
 

R
eq

u
ests fo

r in
fo

rm
atio

n
 

 

 
 

1
. 

In
 o

rd
er to

 carry
 o

u
t th

e d
u
ties assig

n
ed

 to
 it b

y
 th

is R
eg

u
latio

n
, 

T
th

e C
o
m

m
issio

n
 m

ay
 b

y
 sim

p
le req

u
est o

r b
y
 d

ecisio
n
 req

u
ire 

in
fo

rm
atio

n
 fro

m
 u

n
d
ertak

in
g
s an

d
 asso

ciatio
n
s o

f u
n
d
ertak

in
g
s to

 

p
ro

v
id

e all n
ecessary

 in
fo

rm
atio

n
, in

clu
d
in

g
 fo

r th
e p

u
rp

o
se o

f 

m
o
n
ito

rin
g
, im

p
lem

en
tin

g
 an

d
 en

fo
rcin

g
 th

e ru
les laid

 d
o
w

n
 in

 th
is 

R
eg

u
latio

n
. T

h
e C

o
m

m
issio

n
 m

ay
 also

 req
u
est access to

 d
ata b

ases an
d
 

alg
o
rith

m
s o

f u
n
d
ertak

in
g
s an

d
 req

u
est ex

p
lan

atio
n
s o

n
 th

o
se b

y
 a sim

p
le 

req
u
est o

r b
y
 a d

ecisio
n
.  

L
U

 

 (D
raftin

g
): 

1
. 

In
 o

rd
er to

 carry
 o

u
t th

e d
u
ties assig

n
ed

 to
 it b

y
 th

is R
eg

u
latio

n
, 

T
th

e 
C

o
m

m
issio

n
 

m
ay

 
b

y
 

sim
p
le 

req
u

est 
o
r 

b
y
 

d
ecisio

n
 

req
u
ire 

in
fo

rm
atio

n
 

fro
m

 
u
n
d
ertak

in
g
s 

an
d
 

asso
ciatio

n
s 

o
f 

u
n
d
ertak

in
g
s 

to
 

p
ro

v
id

e 
all 

n
ecessary

 
in

fo
rm

atio
n
, 

in
clu

d
in

g
 

fo
r 

th
e 

p
u
rp

o
se 

o
f 

m
o
n
ito

rin
g
, 

im
p
lem

en
tin

g
 

an
d
 

en
fo

rcin
g
 

th
e 

ru
les 

laid
 

d
o
w

n
 

in
 

th
is 

R
eg

u
latio

n
. T

h
e C

o
m

m
issio

n
 m

ay
 also

 req
u
est access to

 d
ata b

ases an
d

 

alg
o
rith

m
s o

f u
n
d
ertak

in
g
s an

d
 req

u
est ex

p
lan

atio
n
s o

n
 th

o
se b

y
 a sim

p
le 

req
u
est o

r b
y
 a d

ecisio
n
. 

L
U

 

 (C
o
m

m
en

ts): 

T
h
e 

req
u

est 
fo

r 
in

fo
rm

atio
n
 

sh
all 

b
e 

strictly
 

fo
r 

th
e 

p
u
rp

o
ses 

o
f 
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m
o
n
ito

rin
g
, 

im
p
lem

en
tin

g
 

an
d
 

en
fo

rcin
g
 

th
e 

D
M

A
. 

A
n

y
 

fish
in

g
 

ex
p
ed

itio
n
s 

sh
o
u
ld

 
b
e 

av
o
id

ed
. 

W
h
ile 

R
eg

u
latio

n
 

1
/2

0
0
3
 

is 
u
su

ally
 

ap
p
lied

 
in

 
case-b

y
-case 

situ
atio

n
s, 

th
e 

D
M

A
 

estab
lish

es 
g
en

erally
 

ap
p
licab

le 
ru

les 
w

h
ich

 
n
eed

 
to

 
b
e 

lim
ited

 
to

 
w

h
at 

is 
n
ecessary

 
an

d
 

p
ro

p
o
rtio

n
ate acro

ss th
e b

o
ard

. T
h
is is w

h
y
 w

e p
ro

p
o
se to

 d
elete th

e term
 

“including”.  
L

T
 

 (C
o
m

m
en

ts): 

LT supports FI proposal to elim
inate a w

ord “including”. 
F

I 

 (C
o
m

m
en

ts): 

(D
raftin

g
): 

1
. In

 o
rd

er to
 ca

rry
 o

u
t th

e d
u

ties a
ssig

n
ed

 to
 it b

y
 th

is R
eg

u
la

tio
n

, 

T
th

e 
C

o
m

m
issio

n
 

m
ay

 
b

y
 

sim
p
le 

req
u

est 
o

r 
b

y
 

d
ecisio

n
 

req
u
ire 

in
fo

rm
atio

n
 

fro
m

 
u
n
d
ertak

in
g
s 

an
d
 

asso
ciatio

n
s 

o
f 

u
n
d
ertak

in
g
s 

to
 

p
ro

v
id

e 
all 

n
ecessary

 
in

fo
rm

atio
n

, 
in

clu
d

in
g
 

fo
r 

th
e 

p
u
rp

o
se 

o
f 

m
o
n
ito

rin
g
, 

im
p
lem

en
tin

g
 

an
d
 

en
fo

rcin
g
 

th
e 

ru
les 

laid
 

d
o
w

n
 

in
 

th
is 

R
eg

u
latio

n
. T

h
e C

o
m

m
issio

n
 m

ay
 also

 req
u
est access to

 d
ata b

ases an
d

 

alg
o
rith

m
s o

f u
n
d
ertak

in
g
s an

d
 req

u
est ex

p
lan

atio
n
s o

n
 th

o
se b

y
 a sim

p
le 

req
u
est o

r b
y
 a d

ecisio
n

. 

 (C
o
m

m
en

ts): 

FI considers that the w
ord “including” should be deleted to specify w

hich 
in

fo
rm

atio
n
 sh

o
u
ld

 b
e p

ro
v
id

ed
. O

th
erw

ise th
is p

ro
v
isio

n
 is o

p
en

 en
d
ed

. 

E
n
ab

lin
g
 
th

e 
C

o
m

m
issio

n
 
to

 
req

u
est 

all 
n

ecessary
 
in

fo
rm

atio
n
 

fo
r 

th
e 

p
u
rp

o
se o

f m
o
n
ito

rin
g
, im

p
lem

en
tin

g
 an

d
 en

fo
rcin

g
 th

e ru
les laid

 d
o

w
n
 in

 

th
is R

eg
u
latio

n
 w

o
u
ld

 co
v
er all in

fo
rm

atio
n
 th

at th
e C

o
m

m
issio

n
 m

ig
h
t 

n
eed

. 
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2
. 

T
h
e C

o
m

m
issio

n
 m

ay
 req

u
est in

fo
rm

atio
n
 fro

m
 u

n
d
ertak

in
g
s an

d
 

asso
ciatio

n
s o

f u
n
d
ertak

in
g
s p

u
rsu

an
t to

 p
arag

rap
h
 1

 also
 p

rio
r to

 o
p
en

in
g
 

a m
ark

et in
v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

4
 o

r p
ro

ceed
in

g
s p

u
rsu

an
t to

 

A
rticle 1

8
. 

 

 
 

3
. 

W
h
en

 sen
d
in

g
 a sim

p
le req

u
est fo

r in
fo

rm
atio

n
 to

 an
 u

n
d
ertak

in
g
 

o
r asso

ciatio
n
 o

f u
n
d
ertak

in
g
s, th

e C
o
m

m
issio

n
 sh

all state th
e th

e leg
al 

b
asis an

d
 p

u
rp

o
se o

f th
e req

u
est, sp

ecify
 w

h
at in

fo
rm

atio
n
 is req

u
ired

 an
d
 

fix
 th

e tim
e-lim

it w
ith

in
 w

h
ich

 th
e in

fo
rm

atio
n
 is to

 b
e p

ro
v
id

ed
, an

d
 th

e 

p
en

alties p
ro

v
id

ed
 fo

r in
 A

rticle 2
6
 fo

r su
p
p
ly

in
g
 in

co
m

p
lete, in

co
rrect o

r 

m
islead

in
g
 in

fo
rm

atio
n
 o

r ex
p
lan

atio
n
s. 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 th
in

k
s th

at statin
g
 th

e leg
al b

asis o
f a req

u
est fo

r in
fo

rm
atio

n
 sh

o
u
ld

 

b
e tak

en
 fo

r g
ran

ted
 in

 an
y
 case.   

 
 

4
. 

W
h
ere th

e C
o
m

m
issio

n
 req

u
ires u

n
d
ertak

in
g
s an

d
 asso

ciatio
n
s o

f 

u
n
d
ertak

in
g
s to

 su
p
p
ly

 in
fo

rm
atio

n
 b

y
 d

ecisio
n
, it sh

all state th
e leg

al 

b
asis an

d
 th

e p
u
rp

o
se o

f th
e req

u
est, sp

ecify
 w

h
at in

fo
rm

atio
n
 is req

u
ired

 

an
d
 fix

 th
e tim

e-lim
it w

ith
in

 w
h
ich

 it is to
 b

e p
ro

v
id

ed
. W

h
ere th

e 

C
o
m

m
issio

n
 req

u
ires u

n
d
ertak

in
g
s to

 p
ro

v
id

e access to
 its d

ata-b
ases an

d
 

alg
o
rith

m
s, it sh

all state th
e leg

al b
asis an

d
 th

e p
u

rp
o
se o

f th
e req

u
est, an

d
 

fix
 th

e tim
e-lim

it w
ith

in
 w

h
ich

 it is to
 b

e p
ro

v
id

ed
. It sh

all also
 in

d
icate 

th
e p

en
alties p

ro
v
id

ed
 fo

r in
 A

rticle 2
6
 an

d
 in

d
icate o

r im
p
o
se th

e p
erio

d
ic 

p
en

alty
 p

a
y
m

en
ts p

ro
v
id

ed
 fo

r in
 A

rticle 2
7
. It sh

all fu
rth

er in
d
icate th

e 

rig
h
t to

 h
av

e th
e d

ecisio
n

 rev
iew

ed
 b

y
 th

e C
o
u
rt o

f Ju
stice. 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 th
in

k
s th

at statin
g
 th

e leg
al b

asis o
f a req

u
est fo

r in
fo

rm
atio

n
 sh

o
u
ld

 

b
e tak

en
 fo

r g
ran

ted
 in

 an
y
 case.   

 
 

5
. 

T
h
e u

n
d
ertak

in
g
s o

r asso
ciatio

n
s o

f u
n
d
ertak

in
g
s o

r th
eir 

rep
resen

tativ
es an

d
, in

 th
e case o

f leg
al p

erso
n
s, co

m
p
an

ies o
r firm

s, o
r 

asso
ciatio

n
s h

av
in

g
 n

o
 leg

al p
erso

n
ality

, th
e p

erso
n
s au

th
o
rised

 to
 

rep
resen

t th
em

 b
y
 law

 o
r b

y
 th

eir co
n
stitu

tio
n
, sh

all su
p
p
ly

 th
e 

in
fo

rm
atio

n
 req

u
ested

 o
n

 b
eh

alf o
f th

e u
n
d

ertak
in

g
 o

r th
e asso

ciatio
n
 o

f 

u
n
d
ertak

in
g
s co

n
cern

ed
. L

aw
y
ers d

u
ly

 au
th

o
rised

 to
 act m

a
y
 su

p
p
ly

 th
e 
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 in
fo

rm
atio

n
 o

n
 b

eh
alf o

f th
eir clien

ts. T
h
e latter sh

all rem
ain

 fu
lly

 

resp
o
n
sib

le if th
e in

fo
rm

atio
n
 su

p
p
lied

 is in
co

m
p
lete, in

co
rrect o

r 

m
islead

in
g
. 

 
 

5
a 

T
h
e C

o
m

m
issio

n
 sh

all w
ith

o
u
t d

elay
 fo

rw
ard

 a co
p

y
 o

f th
e sim

p
le 

req
u
est o

r o
f th

e d
ecisio

n
 req

u
estin

g
 in

fo
rm

atio
n
 to

 th
e co

m
p
eten

t 

au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e p
rin

cip
al p

lace o
f 

b
u
sin

es o
f th

e u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s is situ

ated
. 

L
U

 

 (D
raftin

g
): 

5
a 

T
h
e C

o
m

m
issio

n
 sh

all w
ith

o
u
t d

elay
 fo

rw
ard

 a co
p

y
 o

f th
e sim

p
le 

req
u
est 

o
r 

o
f 

th
e 

d
ecisio

n
 

req
u
estin

g
 

in
fo

rm
atio

n
 

to
 

th
e 

co
m

p
eten

t 

au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e p
rin

cip
al p

lace o
f 

b
u
sin

es 
m

a
in

 
esta

b
lish

m
en

t 
o
f 

th
e 

u
n
d
ertak

in
g
 

o
r 

asso
ciatio

n
 

o
f 

u
n
d
ertak

in
g
s is situ

ated
. 

L
U

 

 (C
o
m

m
en

ts): 

 “Principal place of business” is not a used term
 in EU

 law
.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

 
su

p
p
o
rts 

S
K

 
rem

ark
 

th
at 

it 
w

o
u
ld

 
b
e 

u
sefu

l 
to

 
h
av

e 
a 

clearer 

id
en

tificatio
n
 o

f a co
m

p
eten

t a
u
th

o
rity, as th

is p
ara in

d
icates th

at it sh
o
u
ld

 

be the only one (“to
 th

e co
m

p
eten

t au
th

o
rity

 o
f th

e M
em

b
er S

tate”). 
B

E
 

 (D
raftin

g
): 

5
a 

T
h
e C

o
m

m
issio

n
 sh

all w
ith

o
u
t d

elay
 fo

rw
ard

 a co
p

y
 o

f th
e sim

p
le 

req
u
est 

o
r 

o
f 

th
e 

d
ecisio

n
 

req
u
estin

g
 

in
fo

rm
atio

n
 

to
 

th
e 

co
m

p
eten

t 

au
th

o
ritiesy

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e p
rin

cip
al p

lace o
f 
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b
u
sin

es o
f th

e u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s is situ

ated
. 

 
 

6
. 

A
t th

e req
u
est o

f th
e C

o
m

m
issio

n
, th

e g
o
v
ern

m
en

ts an
d
co

m
p
eten

t 

au
th

o
rities o

f th
e M

em
b
er S

tates sh
all p

ro
v
id

e th
e C

o
m

m
issio

n
 w

ith
 all 

n
ecessary

 in
fo

rm
atio

n
 in

 th
eir p

o
ssessio

n
 to

 carry
 o

u
t th

e d
u
ties assig

n
ed

 

to
 it b

y
 th

is R
eg

u
latio

n
. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

 su
p
p
o
rts th

e p
ro

p
o
sed

 ch
an

g
es. 

 
 

A
rticle 2

0
 

P
o
w

er to
 carry

 o
u
t in

terv
iew

s an
d
 tak

e statem
en

ts 
 

 
 

In
 o

rd
er to

 carry
 o

u
t th

e d
u
ties assig

n
ed

 to
 it b

y
 th

is R
eg

u
latio

n
, T

th
e 

C
o
m

m
issio

n
 m

ay
 in

terv
iew

 an
y
 n

atu
ral o

r leg
al p

erso
n
 w

h
ich

 co
n
sen

ts to
 

b
ein

g
 in

terv
iew

ed
 fo

r th
e p

u
rp

o
se o

f co
llectin

g
 in

fo
rm

atio
n
, relatin

g
 to

 th
e 

su
b
ject-m

atter o
f an

 in
v
estig

atio
n
, in

clu
d
in

g
 in

 relatio
n
 to

 th
e m

o
n
ito

rin
g
, 

im
p
lem

en
tin

g
 an

d
 en

fo
rcin

g
 o

f th
e ru

les laid
 d

o
w

n
 in

 th
is R

eg
u
latio

n
. 

 

 
 

A
rticle 2

1
 

P
o
w

ers to
 co

n
d
u
ct o

n
-site in

sp
ectio

n
s 

 

 
 

1
. 

In
 o

rd
er to

 carry
 o

u
t th

e d
u
ties assig

n
ed

 to
 it b

y
 th

is R
eg

u
latio

n
, 

T
th

e C
o
m

m
issio

n
 m

ay
 co

n
d
u
ct o

n
-site in

sp
ectio

n
s at th

e p
rem

ises o
f an

 

u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s. 

 

 
 

2
. 

O
n
-site in

sp
ectio

n
s m

a
y
 also

 b
e carried

 o
u
t w

ith
 th

e assistan
ce o

f 

au
d
ito

rs o
r ex

p
erts ap

p
o
in

ted
 b

y
 th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 A
rticle 2

4
(2

) 

as w
ell as th

e co
m

p
eten

t au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 

th
e in

sp
ectio

n
 is to

 b
e co

n
d
u
cted

.  

B
E

 

 (D
raftin

g
): 

2
. 

O
n
-site in

sp
ectio

n
s m

a
y
 also

 b
e carried

 o
u
t w

ith
 th

e
 assistan

ce o
f 

au
d
ito

rs o
r ex

p
erts ap

p
o
in

ted
 b

y
 th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 A
rticle 2

4
(2

) 
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as 
w

ell 
as 

o
fficials 

o
f 

as 
w

ell 
as 

th
o
se 

au
th

o
rised

 
b

y
 

th
e 

co
m

p
eten

t 

au
th

o
ritiesy

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e in
sp

ectio
n
 is to

 b
e 

co
n
d
u
cted

. 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 
is 

in
 

fav
o
u
r 

o
f 

th
e 

term
in

o
lo

g
y
 

u
sed

 
in

 
R

eg
u
latio

n
 

1
/2

0
0
3
 

an
d
 

p
ro

p
o
ses th

u
s th

is sm
all m

o
d
ificatio

n
.  

S
E

 

 (D
raftin

g
): 

O
n
-site in

sp
ectio

n
s m

a
y
 also

 b
e carried

 o
u
t w

ith
 th

e assistan
ce o

f au
d
ito

rs 

o
r ex

p
erts ap

p
o
in

ted
 b

y
 th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 A
rticle 2

4
(2

) o
r w

ith
 

assistan
ce o

f o
fficials o

f as w
ell as th

o
se au

th
o
rised

 o
r ap

p
o
in

ted
 b

y
 as 

w
ell as th

e co
m

p
eten

t au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e 

in
sp

ectio
n
 is to

 b
e co

n
d
u
cted

. 

S
E

 

 (C
o
m

m
en

ts): 

A
 clarificatio

n
 su

g
g
ested

 fro
m

 S
E

.  

 
 

3
. 

D
u
rin

g
 o

n
-site in

sp
ectio

n
s th

e C
o
m

m
issio

n
, an

d
 au

d
ito

rs o
r 

ex
p
erts ap

p
o
in

ted
 b

y
 it as w

ell as th
e co

m
p
eten

t au
th

o
rity

 o
f th

e M
em

b
er 

S
tate in

 w
h
o
se territo

ry
 th

e in
sp

ectio
n
 is to

 b
e co

n
d
u
cted

 m
a
y
 req

u
ire th

e 

u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s to

 p
ro

v
id

e access to
 an

d
 

ex
p
lan

atio
n
s o

n
 its o

rg
an

isatio
n
, fu

n
ctio

n
in

g
, IT

 sy
stem

, alg
o
rith

m
s, d

ata
-

h
an

d
lin

g
 an

d
 b

u
sin

ess co
n
d
u
cts. T

h
e C

o
m

m
issio

n
 an

d
 au

d
ito

rs o
r ex

p
erts 

ap
p
o
in

ted
 b

y
 it as w

ell as th
e co

m
p
eten

t au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 

w
h
o
se territo

ry
 th

e in
sp

ectio
n
 is to

 b
e co

n
d
u
cted

 m
ay

 ad
d
ress q

u
estio

n
s to

 

k
ey

 p
erso

n
n
elan

y
 rep

resen
tativ

e o
r m

em
b
er o

f staff.  

B
E

 

 (D
raftin

g
): 

3
. 

D
u
rin

g
 

o
n

-site 
in

sp
ectio

n
s 

th
e 

C
o
m

m
issio

n
, 

an
d
 

au
d
ito

rs 
o
r 

ex
p
erts ap

p
o
in

ted
 b

y
 it as w

ell as o
fficials o

f as w
ell as th

o
se au

th
o
rised

 

b
y
 th

e co
m

p
eten

t au
th

o
ritiesy

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e 

in
sp

ectio
n
 is to

 b
e co

n
d
u
cted

 m
ay

 req
u
ire th

e u
n
d
ertak

in
g
 o

r asso
ciatio

n
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o
f u

n
d
ertak

in
g
s to

 p
ro

v
id

e access to
 an

d
 ex

p
lan

atio
n
s o

n
 its o

rg
an

isatio
n
, 

fu
n
ctio

n
in

g
, IT

 sy
stem

, alg
o
rith

m
s, d

ata-h
an

d
lin

g
 an

d
 b

u
sin

ess co
n
d
u

cts. 

T
h
e 

C
o
m

m
issio

n
 

an
d
 

au
d
ito

rs 
o
r 

ex
p
erts 

ap
p
o
in

ted
 

b
y
 

it 
as 

w
ell 

as 

o
fficials o

f as w
ell as th

o
se au

th
o
rised

 b
y
 th

e co
m

p
eten

t au
th

o
ritiesy

 o
f 

th
e M

em
b
er S

tate in
 w

h
o

se territo
ry

 th
e in

sp
ectio

n
 is to

 b
e co

n
d
u
cted

 m
a
y
 

ad
d
ress q

u
estio

n
s to

 k
e
y
 p

erso
n
n
elan

y
 rep

resen
tativ

e o
r m

em
b
er o

f staff. 

B
E

 

 (C
o
m

m
en

ts): 

B
E

 
is 

in
 

fav
o
u
r 

o
f 

th
e 

term
in

o
lo

g
y
 

u
sed

 
in

 
R

eg
u
latio

n
 

1
/2

0
0
3
 

an
d
 

p
ro

p
o
ses th

u
s th

is sm
all m

o
d
ificatio

n
. 

S
E

 

 (D
raftin

g
): 

3
. 

D
u
rin

g
 

o
n

-site 
in

sp
ectio

n
s 

th
e 

C
o
m

m
issio

n
, 

an
d
 

au
d
ito

rs 
o
r 

ex
p
erts 

ap
p
o
in

ted
 

b
y
 

it 
as 

w
ell 

as 
o
fficials 

an
d
 

th
o
se 

au
th

o
rised

 
o
r 

ap
p
o
in

ted
 

b
y
 

th
e 

co
m

p
eten

t 
au

th
o
rity

 
o

f 
th

e 
M

em
b
er 

S
tate 

in
 

w
h
o
se 

territo
ry

 th
e in

sp
ectio

n
 is to

 b
e co

n
d
u
cted

 m
a
y
 req

u
ire th

e u
n
d
ertak

in
g
 o

r 

asso
ciatio

n
 o

f u
n
d
ertak

in
g
s to

 p
ro

v
id

e access to
 an

d
 ex

p
lan

atio
n
s o

n
 its 

o
rg

an
isatio

n
, 

fu
n
ctio

n
in

g
, 

IT
 

sy
stem

, 
alg

o
rith

m
s, 

d
ata-h

an
d
lin

g
 

an
d

 

b
u
sin

ess co
n
d
u
cts. T

h
e C

o
m

m
issio

n
 an

d
 au

d
ito

rs o
r ex

p
erts ap

p
o
in

ted
 b

y
 

it as w
ell as o

fficials an
d
 th

o
se au

th
o
rised

 o
r ap

p
o
in

ted
 b

y
 th

e co
m

p
eten

t 

au
th

o
rity

 o
f th

e M
em

b
er S

tate in
 w

h
o
se territo

ry
 th

e in
sp

ectio
n
 is to

 b
e 

co
n
d
u
cted

 m
a
y
 ad

d
ress q

u
estio

n
s to

 k
e
y
 p

erso
n

n
elan

y
 rep

resen
tativ

e o
r 

m
em

b
er o

f staff.  

S
E

 

 (C
o
m

m
en

ts): 

A
 clarificatio

n
 in

 lin
e w

ith
 A

rticle 2
0
 in

 R
eg

u
latio

n
 1

/2
0
0
3
. 
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 4
. 

U
n
d
ertak

in
g
s o

r asso
ciatio

n
s o

f u
n
d
ertak

in
g
s are req

u
ired

 to
 

su
b
m

it to
 an

 o
n

-site in
sp

ectio
n
 o

rd
ered

 b
y
 d

ecisio
n
 o

f th
e C

o
m

m
issio

n
. 

T
h
e d

ecisio
n
 sh

all sp
ecify

 th
e su

b
ject m

atter an
d
 p

u
rp

o
se o

f th
e v

isit, set 

th
e d

ate o
n
 w

h
ich

 it is to
 b

eg
in

 an
d
 in

d
icate th

e p
en

alties p
ro

v
id

ed
 fo

r in
 

A
rticles 2

6
 an

d
 2

7
 an

d
 th

e rig
h
t to

 h
av

e th
e d

ecisio
n
 rev

iew
ed

 b
y
 th

e 

C
o
u
rt o

f Ju
stice o

f th
e E

u
ro

p
ean

 U
n
io

n
. 

 

 
IE

 

 (D
raftin

g
): 

 5
. W

h
ere th

e o
fficia

ls a
n

d
 o

th
er a

cco
m

p
a

n
y

in
g
 p

erso
n

s a
u

th
o

rised
 b

y
 th

e 

C
o

m
m

issio
n

 
fin

d
 

th
a

t 
a

n
 

u
n

d
erta

k
in

g
 

o
p

p
o

ses 
a

n
 

in
sp

ectio
n

 
o
rd

ered
 

p
u

rsu
a

n
t to

 th
is A

rticle, th
e M

em
b

er S
ta

te co
n

cern
ed

 sh
a
ll a

ffo
rd

 th
em

 th
e 

n
ecessa

ry
 

a
ssista

n
ce, 

req
u

estin
g

 
w

h
ere 

a
p

p
ro

p
ria

te 
th

e 
a

ssista
n

ce 
o
f 

th
e 

p
o

lice o
r o

f a
n

 eq
u

iv
a
len

t en
fo

rcem
en

t a
u

th
o

rity
, so

 a
s to

 en
a

b
le th

em
 to

 

co
n

d
u

ct th
eir in

sp
ectio

n
. 

6
. If th

e a
ssista

n
ce p

ro
v
id

ed
 fo

r in
 p

a
ra

g
ra

p
h

 5
 req

u
ir

es a
u

th
o
risa

tio
n

 fro
m

 

a
 ju

d
icia

l a
u

th
o

rity
 a

cco
rd

in
g

 to
 n

a
tio

n
a
l ru

les, su
ch

 a
u

th
o

risa
tio

n
 sh

a
ll b

e 

a
p

p
lied

 fo
r. S

u
ch

 a
u

th
o

risa
tio

n
 m

a
y

 a
lso

 b
e a

p
p

lied
 fo

r a
s a

 p
reca

u
tio

n
a
ry

 

m
ea

su
re. 

7
. 

W
h

ere a
u

th
o

risa
tio

n
 a

s referred
 to

 in
 p

a
ra

g
ra

p
h

 6
 is a

p
p

lied
 fo

r, th
e 

n
a

tio
n

a
l 

ju
d

icia
l 

a
u

th
o

rity
 
sh

a
ll 

co
n

tro
l 

th
a
t 

th
e 

C
o

m
m

issio
n

 
d

ecisio
n

 
is 

a
u

th
en

tic a
n

d
 th

a
t th

e co
erciv

e m
ea

su
res en

v
isa

g
ed

 a
re n

eith
er a

rb
itra

ry
 

n
o

r ex
cessiv

e h
a
v

in
g

 reg
a

rd
 to

 th
e su

b
ject m

a
tter o

f th
e in

sp
ectio

n
. In

 its 

co
n

tro
l o

f th
e p

ro
p

o
rtio

n
a

lity
 o

f th
e co

erciv
e m

ea
su

res, th
e n

a
tio

n
a

l ju
d

icia
l 

a
u

th
o

rity
 m

a
y

 a
sk

 th
e C

o
m

m
issio

n
, d

irectly
 o

r th
ro

u
g

h
 th

e M
em

b
er S

ta
te 
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co
m

p
eten

t a
u

th
o

rity
, fo

r d
eta

iled
 ex

p
la

n
a

tio
n

s in
 p

a
rticu

la
r o

n
 th

e g
ro

u
n

d
s 

th
e C

o
m

m
issio

n
 h

a
s fo

r su
sp

ectin
g

 in
frin

g
em

en
t o

f th
is R

eg
u

la
tio

n
, a

s w
ell 

a
s o

n
 th

e serio
u

sn
ess o

f th
e su

sp
ected

 in
frin

g
em

en
t a

n
d

 o
n

 th
e n

a
tu

re o
f th

e 

in
v

o
lv

em
en

t o
f th

e u
n

d
erta

k
in

g
 co

n
cern

ed
. H

o
w

ev
er, th

e n
a

tio
n

a
l ju

d
icia

l 

a
u

th
o

rity
 m

a
y

 
n

o
t 

ca
ll 

in
to

 
q

u
estio

n
 
th

e 
n

ecessity
 
fo

r 
th

e in
sp

ectio
n

 
n

o
r 

d
em

a
n

d
 th

a
t it b

e p
ro

v
id

ed
 w

ith
 th

e in
fo

rm
a

tio
n

 in
 th

e C
o

m
m

issio
n

's file. 

T
h

e la
w

fu
ln

ess o
f th

e C
o
m

m
issio

n
 d

ecisio
n

 sh
a

ll b
e su

b
ject to

 rev
iew

 o
n

ly
 b

y
 

th
e C

o
u

rt o
f J

u
stice. 

IE
 

 (C
o
m

m
en

ts): 

 A
rticle 2

1
 re p

o
w

ers to
 co

n
d

u
ct o

n
-site in

sp
ectio

n
s sh

o
u

ld
 b

e rev
ised

 to
 allo

w
 

fo
r ap

p
ro

p
riate au

th
o
risatio

n
 to

 b
e so

u
g
h

t (su
ch

 as b
y
 w

ay
 o

f a w
arran

t) so
 th

at 

th
e n

atio
n

al co
m

p
eten

t au
th

o
rities can

 b
e su

re o
f th

e leg
ality

 o
f assistin

g
 w

ith
 

su
ch

 in
sp

ectio
n
s. 

A
rticle 2

2
 

In
terim

 m
easu

res 
 

 
 

1
. 

In
 case o

f u
rg

en
c
y
 d

u
e to

 th
e risk

 o
f serio

u
s an

d
 irrep

arab
le 

d
am

ag
e fo

r b
u
sin

ess u
sers o

r en
d
 u

sers o
f g

atek
eep

ers, th
e C

o
m

m
issio

n
 

m
ay

, b
y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re 

referred
 to

 in
 A

rticle 3
2
3

7
a(4

2
), o

rd
er in

terim
 m

easu
res ag

ain
st a 

g
atek

eep
er o

n
 th

e b
asis o

f a p
rim

a facie fin
d
in

g
 o

f an
 in

frin
g
em

en
t o

f 

A
rticles 5

 o
r 6

. 

 

 
 

2
. 

A
 d

ecisio
n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

 m
a
y
 o

n
ly

 b
e ad

o
p
ted

 in
 th

e 

co
n
tex

t o
f p

ro
ceed

in
g
s o

p
en

ed
 in

 v
iew

 o
f th

e p
o
ssib

le ad
o
p
tio

n
 o

f a 

d
ecisio

n
 o

f n
o
n

-co
m

p
lian

ce p
u
rsu

an
t to

 A
rticle 2

5
(1

). T
h
is d

ecisio
n
 sh

all 

ap
p
ly

 fo
r a sp

ecified
 p

erio
d
 o

f tim
e an

d
 m

a
y
 b

e ren
ew

ed
 in

 so
 far th

is is 
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 n
ecessary

 an
d
 ap

p
ro

p
riate. 

 
 

A
rticle 2

3
 

C
o
m

m
itm

en
ts 

 

 
 

1
. 

If d
u
rin

g
 p

ro
ceed

in
g
s u

n
d
er A

rticles 1
6

 o
r 2

5
 th

e g
atek

eep
er 

co
n
cern

ed
 o

ffers co
m

m
itm

en
ts fo

r th
e relev

an
t co

re p
latfo

rm
 serv

ices to
 

en
su

re co
m

p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

, th
e 

C
o
m

m
issio

n
 m

ay
 b

y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 

p
ro

ced
u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
) m

ak
e th

o
se co

m
m

itm
en

ts 

b
in

d
in

g
 o

n
 th

at g
atek

eep
er an

d
 d

eclare th
at th

ere are n
o
 fu

rth
er g

ro
u
n
d
s 

fo
r actio

n
. 

 

 
 

2
. 

T
h
e C

o
m

m
issio

n
 m

ay
, u

p
o
n
 req

u
est o

r o
n
 its o

w
n

 in
itiativ

e, 

reo
p
en

 b
y
 d

ecisio
n
 th

e relev
an

t p
ro

ceed
in

g
s, w

h
ere: 

 

 
 

(a) 
th

ere h
as b

een
 a m

aterial ch
an

g
e in

 an
y
 o

f th
e facts o

n
 w

h
ich

 th
e 

d
ecisio

n
 w

as b
ased

; 
 

 
 

(b
) 

th
e g

atek
eep

er co
n
cern

ed
 acts co

n
trary

 to
 its co

m
m

itm
en

ts;  
 

 
 

(c) 
th

e d
ecisio

n
 w

as b
ased

 o
n
 in

co
m

p
lete, in

co
rrect o

r m
islead

in
g
 

in
fo

rm
atio

n
 p

ro
v
id

ed
 b

y
 th

e p
arties.  

 

 
 

3
. 

S
h
o
u
ld

 th
e C

o
m

m
issio

n
 co

n
sid

er th
at th

e co
m

m
itm

en
ts su

b
m

itted
 

b
y
 th

e g
atek

eep
er co

n
cern

ed
 can

n
o
t en

su
re effectiv

e co
m

p
lian

ce w
ith

 th
e 

o
b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

, it sh
all ex

p
lain

 th
e reaso

n
s fo

r 

n
o
t m

ak
in

g
 th

o
se co

m
m

itm
en

ts b
in

d
in

g
 in

 th
e d

ecisio
n
 co

n
clu

d
in

g
 th

e 

relev
an

t p
ro

ceed
in

g
s. 
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 A
rticle 2

4
 

M
o
n
ito

rin
g
 o

f o
b
lig

atio
n
s an

d
 m

easu
res 

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 tak

e th
e n

ecessary
 actio

n
s to

 m
o
n
ito

r th
e 

effectiv
e im

p
lem

en
tatio

n
 an

d
 co

m
p
lian

ce w
ith

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 

in
 A

rticles 5
 an

d
 6

 an
d
 th

e d
ecisio

n
s tak

en
 p

u
rsu

an
t to

 A
rticles 7

, 1
6
, 2

2
 

an
d
 2

3
.  

 

 
 

2
. 

T
h
e actio

n
s p

u
rsu

an
t to

 p
arag

rap
h
 1

 m
a
y
 in

clu
d
e th

e ap
p
o
in

tm
en

t 

o
f in

d
ep

en
d
en

t ex
tern

al ex
p
erts an

d
 au

d
ito

rs, in
clu

d
in

g
 fro

m
 co

m
p
eten

t 

au
th

o
rities o

f th
e M

em
b
er S

tates, to
 assist th

e C
o
m

m
issio

n
 to

 m
o
n
ito

r th
e 

o
b
lig

atio
n
s an

d
 m

easu
res an

d
 to

 p
ro

v
id

e sp
ecific ex

p
ertise o

r k
n
o
w

led
g
e 

to
 th

e C
o
m

m
issio

n
. 

L
U

 

 (D
raftin

g
): 

2
. 

T
h
e actio

n
s p

u
rsu

an
t to

 p
arag

rap
h
 1

 m
a
y
 in

clu
d

e th
e ap

p
o
in

tm
en

t 

o
f in

d
ep

en
d
en

t ex
tern

al ex
p
erts an

d
 au

d
ito

rs, in
clu

d
in

g
 fro

m
 a

s w
ell a

s 

co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er S

tates, to
 assist th

e C
o
m

m
issio

n
 to

 

m
o
n
ito

r th
e o

b
lig

atio
n
s an

d
 m

easu
res an

d
 to

 p
ro

v
id

e sp
ecific ex

p
ertise o

r 

k
n
o
w

led
g
e to

 th
e C

o
m

m
issio

n
. 

L
U

 

 (C
o
m

m
en

ts): 

In
d

ep
en

d
en

t ex
tern

al ex
p
erts can

n
o
t co

m
e, b

y
 d

efin
itio

n
, fro

m
 co

m
p
eten

t 

au
th

o
rities. 

 
 

A
rticle 2

5
 

N
o
n
-co

m
p
lian

ce  
 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 sh

all ad
o
p
t a n

o
n

-co
m

p
lian

ce d
ecisio

n
 in

 

acco
rd

an
ce w

ith
 th

e ad
v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
) 

w
h
ere it fin

d
s th

at a g
atek

eep
er d

o
es n

o
t co

m
p
ly

 w
ith

 o
n
e o

r m
o
re o

f th
e 

fo
llo

w
in

g
: 
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(a) 
an

y
 o

f th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 o
r 6

;  
 

 
 

(b
) 

m
easu

res sp
ecified

 in
 a d

ecisio
n
 ad

o
p
ted

 p
u
rsu

an
t to

 A
rticle 7

(2
);  

 

 
 

(c) 
m

easu
res o

rd
ered

 p
u
rsu

an
t to

 A
rticle 1

6
(1

); 
 

 
 

(d
) 

in
terim

 m
easu

res o
rd

ered
 p

u
rsu

an
t to

 A
rticle 2

2
; o

r  
 

 
 

(e) 
co

m
m

itm
en

ts m
ad

e leg
ally

 b
in

d
in

g
 p

u
rsu

an
t to

 A
rticle 2

3
. 

 

 
 

2
. 

B
efo

re ad
o
p
tin

g
 th

e d
ecisio

n
 p

u
rsu

an
t to

 p
arag

rap
h
 1

, th
e 

C
o
m

m
issio

n
 sh

all co
m

m
u
n
icate its p

relim
in

ary
 fin

d
in

g
s to

 th
e g

atek
eep

er 

co
n
cern

ed
. In

 th
e p

relim
in

ary
 fin

d
in

g
s, th

e C
o
m

m
issio

n
 sh

all ex
p
lain

 th
e 

m
easu

res it co
n
sid

ers to
 tak

e o
r it co

n
sid

ers th
at th

e g
atek

eep
er sh

o
u
ld

 

tak
e in

 o
rd

er to
 effectiv

ely
 ad

d
ress th

e p
relim

in
ary

 fin
d
in

g
s. 

 

 
 

3
. 

In
 th

e n
o

n
-co

m
p
lian

ce d
ecisio

n
 ad

o
p
ted

 p
u
rsu

an
t to

 p
arag

rap
h
 1

, 

th
e C

o
m

m
issio

n
 sh

all o
rd

er th
e g

atek
eep

er to
 cease an

d
 d

esist w
ith

 th
e 

n
o
n
-co

m
p
lian

ce w
ith

in
 an

 ap
p
ro

p
riate d

ead
lin

e an
d
 to

 p
ro

v
id

e 

ex
p
lan

atio
n
s o

n
 h

o
w

 it p
lan

s to
 co

m
p
ly

 w
ith

 th
e d

ecisio
n
. 

 

 
 

4
. 

T
h
e g

atek
eep

er sh
all p

ro
v
id

e th
e C

o
m

m
issio

n
 w

ith
 th

e d
escrip

tio
n
 

o
f th

e m
easu

res it to
o
k
 to

 en
su

re co
m

p
lian

ce w
ith

 th
e n

o
n
-co

m
p
lian

ce 

d
ecisio

n
 ad

o
p
ted

 p
u
rsu

an
t to

 p
arag

rap
h
 1

. 

 

 
 

5
. 

W
h
ere th

e C
o
m

m
issio

n
 fin

d
s th

at th
e co

n
d
itio

n
s o

f p
arag

rap
h
 1

 are 
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 n
o
t m

et, it sh
all clo

se th
e in

v
estig

atio
n
 b

y
 a d

ecisio
n
. 

 
 

A
rticle 2

6
 

F
in

es 
 

 
 

1
. 

In
 th

e d
ecisio

n
 p

u
rsu

an
t to

 A
rticle 2

5
, th

e C
o
m

m
issio

n
 m

ay
 

im
p
o
se o

n
 a g

atek
eep

er fin
es n

o
t ex

ceed
in

g
 1

0
%

 o
f its to

tal w
o
rld

w
id

e 

tu
rn

o
v
er in

 th
e p

reced
in

g
 fin

an
cial y

ear w
h

ere it fin
d
s th

at th
e g

atek
eep

er, 

in
ten

tio
n
ally

 o
r n

eg
lig

en
tly

, fails to
 co

m
p
ly

 w
ith

: 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 w
elco

m
es th

e clarificatio
n
, th

at th
e tu

rn
o
v
er sh

all b
e d

efin
ed

 as th
e 

w
o
rld

w
id

e; w
e th

in
k
 th

at th
is ap

p
ro

ach
 tak

es m
o
re acco

u
n
t o

f th
e p

o
w

er 

o
f in

d
iv

id
u
al g

atek
eep

ers.  

 
 

(a) 
an

y
 o

f th
e o

b
lig

atio
n
s p

u
rsu

an
t to

 A
rticles 5

 an
d
 6

;  
 

 
 

(b
) 

th
e m

easu
res sp

ecified
 b

y
 th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 a d
ecisio

n
 

u
n
d
er A

rticle 7
(2

); 
 

 
 

(c) 
m

easu
res o

rd
ered

 p
u
rsu

an
t to

 A
rticle 1

6
(1

); 
 

 
 

(d
) 

a d
ecisio

n
 o

rd
erin

g
 in

terim
 m

easu
res p

u
rsu

an
t to

 A
rticle 2

2
;  

 

 
 

(e) 
a co

m
m

itm
en

t m
ad

e b
in

d
in

g
 b

y
 a d

ecisio
n
 p

u
rsu

an
t to

 A
rticle 2

3
. 

 

 
 

2
. 

T
h
e C

o
m

m
issio

n
 m

ay
 b

y
 d

ecisio
n
 im

p
o
se o

n
  u

n
d
ertak

in
g
s an

d
 

asso
ciatio

n
s o

f u
n
d
ertak

in
g
s fin

es n
o
t ex

ceed
in

g
 1

%
 o

f th
eir to

tal tu
rn

o
v
er 

in
 th

e p
reced

in
g
 fin

an
cial y

ear w
h

ere th
e
y
 in

ten
tio

n
ally

 o
r n

eg
lig

en
tly

: 

S
E

 

 (D
raftin

g
): 
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T
h
e 

C
o
m

m
issio

n
 

m
ay

 
b

y
 

d
ecisio

n
 

im
p
o
se 

o
n
 

u
n
d
ertak

in
g
s 

an
d

 

asso
ciatio

n
s 

o
f 

u
n
d
ertak

in
g
s 

fin
es 

n
o
t 

ex
ceed

in
g
 

1
%

 
o
f 

th
eir 

to
tal 

w
o
rld

w
id

e 
tu

rn
o
v

er 
in

 
th

e 
p
reced

in
g
 

fin
an

cial 
y
ear 

w
h
ere 

th
e
y
 

in
ten

tio
n
ally

 o
r n

eg
lig

en
tly

 

S
E

 

 (C
o
m

m
en

ts): 

A
d
ju

stm
en

t co
rresp

o
n
d
in

g
 to

 p
. 1

.  

 
 

(aa) 
fail to

 co
m

p
ly

 w
ith

 th
e o

b
lig

atio
n
 to

 n
o
tify

 th
e C

o
m

m
issio

n
 

acco
rd

in
g
 to

 A
rticle 3

(3
); 

E
S

 

 (C
o
m

m
en

ts): 

T
h
is am

en
d
m

en
t is h

ig
h
ly

 relev
an

t to
 m

ain
tain

 th
e in

cen
tiv

es to
 n

o
tify

, 

p
ro

v
id

ed
 th

e n
ew

 sp
ecificatio

n
s in

 th
e d

esig
n
atio

n
 p

ro
ced

u
re o

f A
rticle 

3
.4

. 

 
 

(a) 
fail to

 p
ro

v
id

e w
ith

in
 th

e tim
e-lim

it in
fo

rm
atio

n
 th

at is req
u
ired

 fo
r 

assessin
g
 th

eir d
esig

n
atio

n
 as g

atek
eep

ers p
u

rsu
an

t to
 A

rticle 3
(2

) o
r 

su
p
p
ly

 in
co

rrect, in
co

m
p

lete o
r m

islead
in

g
 in

fo
rm

atio
n
; 

 

 
 

(b
) 

fail to
 n

o
tify

 in
fo

rm
atio

n
 th

at is req
u
ired

 p
u
rsu

an
t to

 A
rticle 1

2
 o

r 

su
p
p
ly

 in
co

rrect, in
co

m
p

lete o
r m

islead
in

g
 in

fo
rm

atio
n

 th
at is req

u
ired

 

p
u
rsu

an
t to

 A
rticle 1

2
; 

 

 
 

(c) 
fail to

 su
b
m

it th
e d

escrip
tio

n
 o

r su
p
p
ly

 in
co

rrect, in
co

m
p
lete o

r 

m
islead

in
g
 in

fo
rm

atio
n
 th

at is req
u
ired

 p
u
rsu

an
t to

 A
rticle 1

3
; 

 

 
 

(d
) 

fail to
 su

p
p
ly

 o
r su

p
p
ly

 in
co

rrect, in
co

m
p
lete o

r m
islead

in
g
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 in
fo

rm
atio

n
 o

r ex
p
lan

atio
n
s th

at are req
u
ested

 p
u
rsu

an
t to

 A
rticles 1

9
 o

r 

A
rticle 2

0
; 

 
 

(e) 
fail to

 p
ro

v
id

e access to
 d

ata-b
ases an

d
 alg

o
rith

m
s p

u
rsu

an
t to

 

A
rticle 1

9
; 

 

 
 

(f) 
fail to

 rectify
 w

ith
in

 a tim
e-lim

it set b
y
 th

e C
o
m

m
issio

n
, in

co
rrect, 

in
co

m
p
lete o

r m
islead

in
g
 in

fo
rm

atio
n
 g

iv
en

 b
y
 a rep

resen
tativ

e o
r a 

m
em

b
er o

f staff, o
r fail o

r refu
se to

 p
ro

v
id

e co
m

p
lete in

fo
rm

atio
n
 o

n
 facts 

relatin
g
 to

 th
e su

b
ject-m

atter an
d
 p

u
rp

o
se o

f an
 in

sp
ectio

n
, p

u
rsu

an
t to

 

A
rticle 2

1
; 

 

 
 

(g
) 

refu
se to

 su
b
m

it to
 an

 o
n

-site in
sp

ectio
n
 p

u
rsu

an
t to

 A
rticle 2

1
. 

 

 
 

3
. 

In
 fix

in
g
 th

e am
o
u
n
t o

f th
e fin

e, reg
ard

 sh
all b

e h
ad

 to
 th

e g
rav

ity
, 

d
u
ratio

n
, recu

rren
ce, an

d
, fo

r fin
es im

p
o
sed

 p
u
rsu

an
t to

 p
arag

rap
h
 2

, d
ela

y
 

cau
sed

 to
 th

e p
ro

ceed
in

g
s. 

 

 
 

4
. 

W
h
en

 a fin
e is im

p
o
sed

 o
n
 an

 asso
ciatio

n
 o

f u
n
d
ertak

in
g
s tak

in
g
 

acco
u
n
t o

f th
e tu

rn
o
v
er o

f its m
em

b
ers an

d
 th

e asso
ciatio

n
 is n

o
t so

lv
en

t, 

th
e asso

ciatio
n
 sh

all b
e o

b
lig

ed
 to

 call fo
r co

n
trib

u
tio

n
s fro

m
 its m

em
b
ers 

to
 co

v
er th

e am
o
u
n
t o

f th
e fin

e. 

 

 
 

W
h
ere su

ch
 co

n
trib

u
tio

n
s h

av
e n

o
t b

een
 m

ad
e to

 th
e asso

ciatio
n
 o

f 

u
n
d
ertak

in
g
s w

ith
in

 a tim
e-lim

it set b
y
 th

e C
o
m

m
issio

n
, th

e C
o
m

m
issio

n
 

m
ay

 req
u
ire p

a
y
m

en
t o

f th
e fin

e d
irectly

 b
y
 an

y
 o

f th
e u

n
d
ertak

in
g
s w

h
o
se 

rep
resen

tativ
es w

ere m
em

b
ers o

f th
e d

ecisio
n

-m
ak

in
g
 b

o
d
ies co

n
cern

ed
 o

f 

th
e asso

ciatio
n
. 

 

 
 

A
fter h

av
in

g
 req

u
ired

 p
ay

m
en

t in
 acco

rd
an

ce w
ith

 th
e seco

n
d
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 su
b
p
arag

rap
h
, th

e C
o
m

m
issio

n
 m

ay
 req

u
ire p

a
y
m

en
t o

f th
e b

alan
ce b

y
 

an
y
 o

f th
e m

em
b
ers o

f th
e asso

ciatio
n
 o

f u
n
d
ertak

in
g
sw

h
ich

 w
ere activ

e 

o
n
 th

e m
ark

et o
n
 w

h
ich

 th
e in

frin
g
em

en
t o

ccu
rred

, w
h
ere n

ecessary
 to

 

en
su

re fu
ll p

a
y
m

en
t o

f th
e fin

e. 

 
 

H
o
w

ev
er, th

e C
o
m

m
issio

n
 sh

all n
o
t req

u
ire p

a
y
m

en
t p

u
rsu

an
t to

 th
e 

seco
n
d
 o

r th
e th

ird
 su

b
p
arag

rap
h
 fro

m
 u

n
d
ertak

in
g
s w

h
ich

 sh
o
w

 th
at th

e
y
 

h
av

e n
o
t im

p
lem

en
ted

 th
e in

frin
g
in

g
 d

ecisio
n
 o

f th
e asso

ciatio
n
 o

f 

u
n
d
ertak

in
g
s an

d
 eith

er w
ere n

o
t aw

are o
f its ex

isten
ce o

r h
av

e activ
ely

 

d
istan

ced
 th

em
selv

es fro
m

 it b
efo

re th
e C

o
m

m
issio

n
 started

 in
v
estig

atin
g
 

th
e caseo

p
en

ed
 p

ro
ceed

in
g
s u

n
d
er A

rticle 1
8

. 

 

 
 

T
h
e fin

an
cial liab

ility
 o

f each
 u

n
d

ertak
in

g
 in

 resp
ect o

f th
e p

a
y
m

en
t o

f th
e 

fin
e sh

all n
o
t ex

ceed
 1

0
 %

 o
f its to

tal w
o
rld

w
id

e tu
rn

o
v
er in

 th
e p

reced
in

g
 

fin
an

cial y
ear. 

 

 
 

A
rticle 2

7
 

P
erio

d
ic p

en
alty

 p
a
y
m

en
ts 

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 b

y
 d

ecisio
n
 im

p
o
se o

n
 u

n
d
ertak

in
g
s, 

in
clu

d
in

g
 g

atek
eep

ers w
h

ere ap
p
licab

le, an
d
 asso

ciatio
n
 o

f u
n
d
ertak

in
g
s 

p
erio

d
ic p

en
alty

 p
a
y
m

en
ts n

o
t ex

ceed
in

g
 5

 %
 o

f th
e av

erag
e d

aily
 

w
o
rld

w
id

e tu
rn

o
v
er in

 th
e p

reced
in

g
 fin

an
cial y

ear p
er d

a
y
, calcu

lated
 

fro
m

 th
e d

ate set b
y
 th

at d
ecisio

n
, in

 o
rd

er to
 co

m
p
el th

em
: 

 

 
 

(a) 
to

 co
m

p
ly

 w
ith

 th
e d

ecisio
n
 p

u
rsu

an
t to

 A
rticle 1

6
(1

); 
 

 
 

(b
) 

to
 su

p
p
ly

 co
rrect an

d
 co

m
p
lete in

fo
rm

atio
n
 w

ith
in

 th
e tim

e lim
it 

req
u
ired

 b
y
 a req

u
est fo

r in
fo

rm
atio

n
 m

ad
e b

y
 d

ecisio
n
 p

u
rsu

an
t to

 A
rticle 

1
9
; 
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(c) 
to

 en
su

re access to
 d

ata-b
ases an

d
 alg

o
rith

m
s o

f u
n

d
ertak

in
g
s an

d
 

to
 su

p
p
ly

 ex
p
lan

atio
n
s o

n
 th

o
se as req

u
ired

 b
y
 a d

ecisio
n
 p

u
rsu

an
t to

 

A
rticle 1

9
;  

 

 
 

(d
) 

to
 su

b
m

it to
 an

 o
n

-site in
sp

ectio
n
 w

h
ich

 w
as o

rd
ered

 b
y
 a d

ecisio
n
 

tak
en

 p
u
rsu

an
t to

 A
rticle 2

1
; 

 

 
 

(e) 
to

 co
m

p
ly

 w
ith

 a d
ecisio

n
 o

rd
erin

g
 in

terim
 m

easu
res tak

en
 

p
u
rsu

an
t to

 A
rticle 2

2
(1

); 
 

 
 

(f) 
to

 co
m

p
ly

 w
ith

 co
m

m
itm

en
ts m

ad
e leg

ally
 b

in
d
in

g
 b

y
 a d

ecisio
n
 

p
u
rsu

an
t to

 A
rticle 2

3
(1

); 
 

 
 

(g
) 

to
 co

m
p
ly

 w
ith

 a d
ecisio

n
 p

u
rsu

an
t to

 A
rticle 2

5
(1

). 
 

 
 

2
. 

W
h
ere th

e u
n
d
ertak

in
g
s h

av
e satisfied

 th
e o

b
lig

atio
n
 w

h
ich

 th
e 

p
erio

d
ic p

en
alty

 p
a
y
m

en
t w

as in
ten

d
ed

 to
 en

fo
rce, th

e C
o
m

m
issio

n
 m

ay
 

b
y
 d

ecisio
n
 ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e ad

v
iso

ry
 p

ro
ced

u
re referred

 to
 

in
 A

rticle 3
2
3
7
a(4

2
) set th

e d
efin

itiv
e am

o
u
n

t o
f th

e p
erio

d
ic p

en
alty

 

p
ay

m
en

t at a fig
u
re lo

w
er th

an
 th

at w
h
ich

 w
o
u
ld

 arise u
n
d
er th

e o
rig

in
al 

d
ecisio

n
.  

E
S

 

 (D
raftin

g
): 

D
eletio

n
 

E
S

 

 (C
o
m

m
en

ts): 

It 
is 

n
o
t 

clear 
w

h
eth

er 
th

is 
p
ro

v
isio

n
 

is 
in

ten
d
ed

 
to

 
co

rrect 
p
ractical 

erro
rs/m

isfits in
 th

e calcu
latio

n
 o

f th
e p

erio
d
ic p

en
alty

 o
r to

 in
tro

d
u
ce 

in
cen

tiv
es 

fo
r 

th
e 

g
atek

eep
er. 

If 
th

e 
aim

 
is 

th
e 

latter, 
th

e 
ex

isten
ce 

o
f 

p
erio

d
ic 

p
en

alties 
sh

o
u
ld

 
b
e 

en
o
u

g
h
 

to
 

in
cen

tiv
e 

th
e 

cessatio
n
 

o
f 

th
e 

p
ractice.   
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A
rticle 2

8
 

L
im

itatio
n
 p

erio
d
s fo

r th
e im

p
o
sitio

n
 o

f p
en

alties 
 

 
 

1
. 

T
h
e p

o
w

ers co
n
ferred

 o
n

 th
e C

o
m

m
issio

n
 b

y
 A

rticles 2
6
 an

d
 2

7
 

sh
all b

e su
b
ject to

 a th
ree y

ear lim
itatio

n
 p

erio
d
. 

 

 
 

2
. 

T
im

e sh
all b

eg
in

 to
 ru

n
 o

n
 th

e d
a
y
 o

n
 w

h
ich

 th
e in

frin
g
em

en
t is 

co
m

m
itted

. H
o
w

ev
er, in

 th
e case o

f co
n
tin

u
in

g
 o

r rep
eated

 in
frin

g
em

en
ts, 

tim
e sh

all b
eg

in
 to

 ru
n
 o

n
 th

e d
a
y
 o

n
 w

h
ich

 th
e in

frin
g
em

en
t ceases. 

 

 
 

3
. 

A
n

y
 actio

n
 tak

en
 b

y
 th

e C
o
m

m
issio

n
 fo

r th
e p

u
rp

o
se o

f an
 m

ark
et 

in
v
estig

atio
n
 o

r p
ro

ceed
in

g
s in

 resp
ect o

f an
 in

frin
g
em

en
t sh

all in
terru

p
t 

th
e lim

itatio
n
 p

erio
d
 fo

r th
e im

p
o
sitio

n
 o

f fin
es o

r p
erio

d
ic p

en
alty

 

p
ay

m
en

ts. T
h
e lim

itatio
n
 p

erio
d
 sh

all b
e in

terru
p
ted

 w
ith

 effect fro
m

 th
e 

d
ate o

n
 w

h
ich

 th
e actio

n
 is n

o
tified

 to
 at least o

n
e u

n
d
ertak

in
g
 o

r 

asso
ciatio

n
 o

f u
n
d
ertak

in
g
s w

h
ich

 h
as p

articip
ated

 in
 th

e in
frin

g
em

en
t. 

A
ctio

n
s w

h
ich

 in
terru

p
t th

e ru
n
n
in

g
 o

f th
e p

erio
d
 sh

all in
clu

d
e in

 

p
articu

lar th
e fo

llo
w

in
g
: 

 

 
 

(a) 
req

u
ests fo

r in
fo

rm
atio

n
 b

y
 th

e C
o
m

m
issio

n
; 

 

 
 

(b
) 

o
n
-site in

sp
ectio

n
w

ritten
 au

th
o
risatio

n
s to

 co
n
d
u
ct in

sp
ectio

n
s 

issu
ed

 to
 its o

fficials b
y
 th

e C
o
m

m
issio

n
 ; 

L
U

 

 (D
raftin

g
): 

(b
) 

o
n
-site in

sp
ectio

n
w

ritte
n

 a
u

th
o
risa

tio
n

s to
 co

n
d

u
ct in

sp
ectio

n
s 

issu
ed

 to
 its o

fficia
ls b

y
 th

e C
o

m
m

issio
n

 ; 

L
U
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 (C
o
m

m
en

ts): 

A
rticle 2

1
 d

o
es n

o
t refer to

 an
y
 w

ritten
 au

th
o
risatio

n
s, an

d
 w

e w
o
u
ld

 b
e 

relu
ctan

t to
 m

ak
e su

ch
 o

n
-site in

sp
ectio

n
s u

n
n
ecessarily

 fo
rm

alistic. 

 
 

(c) 
th

e o
p
en

in
g
 o

f a p
ro

ceed
in

g
 b

y
 th

e C
o
m

m
issio

n
 p

u
rsu

an
t to

 

A
rticle 1

8
. 

 

 
 

4
. 

E
ach

 in
terru

p
tio

n
 sh

all start tim
e ru

n
n
in

g
 afresh

. H
o
w

ev
er, th

e 

lim
itatio

n
 p

erio
d
 sh

all ex
p
ire at th

e latest o
n
 th

e d
ay

 o
n
 w

h
ich

 a p
erio

d
 

eq
u
al to

 tw
ice th

e lim
itatio

n
 p

erio
d
 h

as elap
sed

 w
ith

o
u
t th

e C
o
m

m
issio

n
 

h
av

in
g
 im

p
o
sed

 a fin
e o

r a p
erio

d
ic p

en
alty

 p
a
y
m

en
t. T

h
at p

erio
d
 sh

all b
e 

ex
ten

d
ed

 b
y
 th

e tim
e d

u
rin

g
 w

h
ich

 lim
itatio

n
 is su

sp
en

d
ed

 p
u
rsu

an
t to

 

p
arag

rap
h
 5

. 

 

 
 

5
. 

T
h
e lim

itatio
n
 p

erio
d
 fo

r th
e im

p
o
sitio

n
 o

f fin
es o

r p
erio

d
ic 

p
en

alty
 p

a
y
m

en
ts sh

all b
e su

sp
en

d
ed

 fo
r as lo

n
g
 as th

e d
ecisio

n
 o

f th
e 

C
o
m

m
issio

n
 is th

e su
b
ject o

f p
ro

ceed
in

g
s p

en
d
in

g
 b

efo
re th

e C
o
u
rt o

f 

Ju
stice o

f th
e E

u
ro

p
ean

 U
n
io

n
. 

 

 
 

A
rticle 2

9
 

L
im

itatio
n
 p

erio
d
s fo

r th
e en

fo
rcem

en
t o

f p
en

alties 
 

 
 

1
. 

T
h
e p

o
w

er o
f th

e C
o
m

m
issio

n
 to

 en
fo

rce d
ecisio

n
s tak

en
 p

u
rsu

an
t 

to
 A

rticles 2
6
 an

d
 2

7
 sh

all b
e su

b
ject to

 a lim
itatio

n
 p

erio
d
 o

f fiv
e y

ears. 
 

 
 

2
. 

T
im

e sh
all b

eg
in

 to
 ru

n
 o

n
 th

e d
a
y
 o

n
 w

h
ich

 th
e d

ecisio
n
 b

eco
m

es 

fin
al. 

 

 
 

3
. 

T
h
e lim

itatio
n
 p

erio
d
 fo

r th
e en

fo
rcem

en
t o

f p
en

alties sh
all b

e 
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 in
terru

p
ted

: 

 
 

(a) 
b

y
 n

o
tificatio

n
 o

f a d
ecisio

n
 v

ary
in

g
 th

e o
rig

in
al am

o
u
n
t o

f th
e 

fin
e o

r p
erio

d
ic p

en
alty

 p
ay

m
en

t o
r refu

sin
g
 an

 ap
p
licatio

n
 fo

r v
ariatio

n
; 

 

 
 

(b
) 

b
y
 an

y
 actio

n
 o

f th
e C

o
m

m
issio

n
 o

r o
f a M

em
b
er S

tate, actin
g
 at 

th
e req

u
est o

f th
e C

o
m

m
issio

n
, d

esig
n
ed

 to
 en

fo
rce p

a
y
m

en
t o

f th
e fin

e o
r 

p
erio

d
ic p

en
alty

 p
a
y
m

en
t. 

 

 
 

4
. 

E
ach

 in
terru

p
tio

n
 sh

all start tim
e ru

n
n
in

g
 afresh

. 
 

 
 

5
. 

T
h
e lim

itatio
n
 p

erio
d
 fo

r th
e en

fo
rcem

en
t o

f p
en

alties sh
all b

e 

su
sp

en
d
ed

 fo
r so

 lo
n

g
 as: 

 

 
 

(a) 
tim

e to
 p

ay
 is allo

w
ed

; 
 

 
 

(b
) 

en
fo

rcem
en

t o
f p

a
y
m

en
t is su

sp
en

d
ed

 p
u
rsu

an
t to

 a d
ecisio

n
 o

f th
e 

C
o
u
rt o

f Ju
stice o

f th
e E

u
ro

p
ean

 U
n
io

n
 o

r to
 a d

ecisio
n
 b

y
 a n

atio
n
al 

co
u
rt. 

S
E

 

 (C
o
m

m
en

ts): 

SE has a question w
hy “national court” has been added.   

E
S

 

 (D
raftin

g
): 

(b
) 

en
fo

rcem
en

t o
f p

a
y
m

en
t is su

sp
en

d
ed

 p
u

rsu
an

t to
 a d

ecisio
n
 o

f th
e 

C
o
u
rt o

f Ju
stice o

f th
e E

u
ro

p
ean

 U
n
io

n
 o

r to
 a

 d
ecisio

n
 b

y
 a

 n
a
tio

n
a
l 

co
u

rt. 

E
S
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 (C
o
m

m
en

ts): 

A
s said

 in
 co

m
en

ts ab
o
u
t p

riva
te en

fo
rcem

en
t (a

rt. 3
3
a
) if th

is sen
ten

ce is 

to
 b

e ad
d
ed

, it sh
o
u
ld

 p
rev

en
t th

e co
n
flict b

etw
een

 reso
lu

tio
n
s o

f d
ifferen

t 

n
atio

n
al co

u
rts an

d
 g

u
aran

tee th
e co

n
sisten

c
y
 o

f th
e en

fo
rcem

en
t. 

 
 

A
rticle 3

0
 

R
ig

h
t to

 b
e h

eard
 an

d
 access to

 th
e file 

 

 
 

1
. 

B
efo

re ad
o
p
tin

g
 a d

ecisio
n
 p

u
rsu

an
t to

 A
rticle 7

, A
rticle 8

(1
), 

A
rticle 9

(1
), A

rticles 1
5
, 1

6
, 2

2
, 2

3
, 2

5
 an

d
 2

6
 an

d
 A

rticle 2
7
(2

), th
e 

C
o
m

m
issio

n
 sh

all g
iv

e th
e g

atek
eep

er o
r u

n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f 

u
n
d
ertak

in
g
s co

n
cern

ed
 th

e o
p
p
o
rtu

n
ity

 o
f b

ein
g
 h

eard
 o

n
:  

 

 
 

(a) 
p
relim

in
ary

 fin
d
in

g
s o

f th
e C

o
m

m
issio

n
, in

clu
d
in

g
 an

y
 m

atter to
 

w
h
ich

 th
e C

o
m

m
issio

n
 h

as tak
en

 o
b
jectio

n
s;  

 

 
 

(b
) 

m
easu

res th
at th

e C
o
m

m
issio

n
 m

ay
 in

ten
d
 to

 tak
e in

 v
iew

 o
f th

e 

p
relim

in
ary

 fin
d
in

g
s p

u
rsu

an
t to

 p
o
in

t (a) o
f th

is p
arag

rap
h
.  

 

 
L

V
 

 (D
raftin

g
): 

1
a
. If th

e C
o
m

m
issio

n
 co

n
sid

ers it n
ecessa

ry
, it m

a
y
 a

lso
 h

ea
r o

th
er 

n
a
tu

ra
l o

r leg
a
l p

erso
n

s b
efo

re ta
k

in
g
 th

e d
ecisio

n
s a

s p
ro

v
id

ed
 fo

r in
 

p
a
ra

g
ra

p
h

 1
. A

p
p

lica
tio

n
s to

 b
e h

ea
rd

 o
n

 th
e p

a
rt o

f su
ch

 p
erso

n
s 

sh
a
ll, w

h
ere th

ey
 sh

o
w

 a
 su

fficien
t in

terest, b
e g

ra
n

ted
. T

h
e M

e
m

b
e
r
 

S
ta

te 
a
u

th
o
rities 

d
esig

n
a
ted

 
u

n
d

er 
A

rticle 
2
1
a
 

m
a
y
 

a
lso

 
a
sk

 
th

e
 

C
o

m
m

issio
n

 
to

 
h

ea
r
 
o

th
er 

n
a
tu

ra
l 

o
r 

leg
a
l 

p
erso

n
s 

w
ith

 
su

fficien
t 

in
terest.  
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L
V

 

 (C
o
m

m
en

ts): 

It is essen
tia

l th
a
t th

ird
 p

a
rties, in

clu
d
in

g
 co

n
su

m
er rep

resen
ta

tives, w
ith

 

a
 su

fficien
t in

terest in
 th

e d
ecisio

n
 set o

u
t in

 A
rticle 3

0
 (1

) b
e h

ea
rd

 b
efo

re 

th
e C

o
m

m
issio

n
 ta

kes su
ch

 d
ecisio

n
s. O

n
ly h

ea
rin

g
 th

e g
a
tekeep

ers in
 

th
ese 

ca
ses 

ca
n
n
o
t 

lea
d
 

to
 

th
e 

b
est 

o
u
tco

m
es 

fo
r 

co
n
testa

b
ility 

a
n
d
 

fa
irn

ess o
f m

a
rkets.  

 

2
. 

G
atek

eep
ers, u

n
d

ertak
in

g
s an

d
 asso

ciatio
n
s o

f u
n
d

ertak
in

g
s 

co
n
cern

ed
 m

a
y
 su

b
m

it th
eir o

b
serv

atio
n
s to

 th
e C

om
m

ission’s prelim
inary 

fin
d
in

g
s w

ith
in

 a tim
e lim

it w
h
ich

 sh
all b

e fix
ed

 b
y
 th

e C
o
m

m
issio

n
 in

 its 

p
relim

in
ary

 fin
d
in

g
s an

d
 w

h
ich

 m
a
y
 n

o
t b

e less th
an

 1
4
 d

a
y
s. 

 

 
 

3
. 

T
h
e C

o
m

m
issio

n
 sh

all b
ase its d

ecisio
n
s o

n
ly

 o
n
 o

b
jectio

n
s o

n
 

w
h
ich

 g
atek

eep
ers, u

n
d

ertak
in

g
s an

d
 asso

ciatio
n
s o

f u
n
d
ertak

in
g
s 

co
n
cern

ed
 h

av
e b

een
 ab

le to
 co

m
m

en
t.  

L
V

 

 (D
raftin

g
): 

3
.T

h
e C

o
m

m
issio

n
 sh

all b
ase its d

ecisio
n
s o

n
ly

 o
n
 o

b
jectio

n
s o

n
 w

h
ich

 

g
atek

eep
ers, 

u
n
d

ertak
in

g
s, 

an
d
 

asso
ciatio

n
s 

o
f 

u
n
d
ertak

in
g
s 

co
n
cern

ed
 

a
n

d
 in

terested
 th

ird
 p

erso
n

s h
av

e b
een

 ab
le to

 co
m

m
en

t.  

L
V

 

 (C
o
m

m
en

ts): 

It is essen
tia

l th
a
t th

ird
 p

a
rties, in

clu
d
in

g
 co

n
su

m
er rep

resen
ta

tives, w
ith

 

a
 su

fficien
t in

terest in
 th

e d
ecisio

n
 set o

u
t in

 A
rticle 3

0
 (1

) b
e h

ea
rd

 b
efo

re 

th
e C

o
m

m
issio

n
 ta

kes su
ch

 d
ecisio

n
s. O

n
ly h

ea
rin

g
 th

e g
a
tekeep

ers in
 

th
ese 

ca
ses 

ca
n
n
o
t 

lea
d
 

to
 

th
e 

b
est 

o
u
tco

m
es 

fo
r 

co
n
testa

b
ility 

a
n
d
 

fa
irn

ess o
f m

a
rkets.  
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4
. 

T
h
e rig

h
ts o

f d
efen

ce o
f th

e g
atek

eep
er o

r u
n
d
ertak

in
g
 o

r 

asso
ciatio

n
 o

f u
n
d
ertak

in
g
s co

n
cern

ed
 sh

all b
e fu

lly
 resp

ected
 in

 an
y
 

p
ro

ceed
in

g
s. T

h
e g

atek
eep

er o
r u

n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s 

co
n
cern

ed
 sh

all b
e en

titled
 to

 h
av

e access to
 th

e C
o
m

m
issio

n
's file u

n
d
er 

th
e term

s o
f a n

eg
o
tiated

 d
isclo

su
re, su

b
ject to

 th
e leg

itim
ate in

terest o
f 

u
n
d
ertak

in
g
s in

 th
e p

ro
tectio

n
 o

f th
eir b

u
sin

ess secrets. T
h
e rig

h
t o

f access 

to
 th

e file sh
all n

o
t ex

ten
d
 to

 co
n
fid

en
tial in

fo
rm

atio
n
 an

d
 in

tern
al 

d
o
cu

m
en

ts o
f th

e C
o
m

m
issio

n
 o

r th
e co

m
p
eten

t au
th

o
rities o

f th
e M

em
b
er 

S
tates. In

 p
articu

lar, th
e rig

h
t o

f access sh
all n

o
t ex

ten
d
 to

 co
rresp

o
n
d
en

ce 

b
etw

een
 th

e C
o
m

m
issio

n
 an

d
 th

e co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er 

S
tates. N

o
th

in
g
 in

 th
is p

arag
rap

h
 sh

all p
rev

en
t th

e C
o
m

m
issio

n
 fro

m
 

d
isclo

sin
g
 an

d
 u

sin
g
 in

fo
rm

atio
n
 n

ecessary
 to

 p
ro

v
e an

 in
frin

g
em

en
t. 

S
E

 

 (D
raftin

g
): 

T
h
e rig

h
ts o

f d
efen

ce o
f th

e g
atek

eep
er o

r u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f 

u
n
d
ertak

in
g
s co

n
cern

ed
 sh

all b
e fu

lly
 resp

ected
 in

 an
y
 p

ro
ceed

in
g
s. T

h
e 

g
atek

eep
er o

r u
n
d
ertak

in
g
 o

r asso
ciatio

n
 o

f u
n
d
ertak

in
g
s co

n
cern

ed
 sh

all 

b
e en

titled
 to

 h
av

e access to
 th

e C
o
m

m
issio

n
's file u

n
d
er th

e term
s o

f a 

n
eg

o
tiated

 d
isclo

su
re, su

b
ject to

 th
e leg

itim
ate in

terest o
f u

n
d
ertak

in
g
s in

 

th
e 

p
ro

tectio
n
 

o
f 

th
eir 

b
u
sin

ess 
secrets. 

T
h
e 

rig
h
t 

o
f 

access 
to

 
th

e 

C
o
m

m
issio

n
´s 

file 
sh

all 
n
o
t 

ex
ten

d
 

to
 

co
n
fid

en
tial 

in
fo

rm
atio

n
 

an
d
 

in
tern

al d
o
cu

m
en

ts o
f th

e C
o
m

m
issio

n
 o

r th
e co

m
p
eten

t au
th

o
rities o

f th
e 

M
em

b
er 

S
tates. 

In
 

p
articu

lar, 
th

e 
rig

h
t 

o
f 

access 
sh

all 
n
o
t 

ex
ten

d
 

to
 

co
rresp

o
n
d

en
ce b

etw
een

 th
e C

o
m

m
issio

n
 an

d
 th

e co
m

p
eten

t au
th

o
rities o

f 

th
e 

M
em

b
er 

S
tates. 

N
o
th

in
g
 

in
 

th
is 

p
arag

rap
h
 

sh
all 

p
rev

en
t 

th
e 

C
o
m

m
issio

n
 fro

m
 d

isclo
sin

g
 an

d
 u

sin
g

 in
fo

rm
atio

n
 n

ecessary
 to

 p
ro

v
e an

 

in
frin

g
em

en
t. 

 
L

V
 

 (D
raftin

g
): 

5
. N

a
tu

ra
l o

r leg
a
l p

erso
n

s w
h

o
 ca

n
 sh

o
w

 a
 leg

itim
a

te in
ter

est sh
a
ll b

e 

en
titled

 
to

 
lo

d
g
e 

co
m

p
la

in
ts 

w
ith

 
reg

a
rd

 
to

 
th

e 
n

o
n

-d
esig

n
a
tio

n
 
o
f 

g
a
tek

eep
ers a

n
d

 n
o
n

-co
m

p
lia

n
ce a

n
d

 sy
ste

m
a
tic n

o
n

-co
m

p
lia

n
ce b

y
 

g
a
tek

eep
ers w

ith
 th

eir o
b

lig
a
tio

n
s u

n
d

er th
is R

eg
u

la
tio

n
.  

L
V

 

 (C
o
m

m
en

ts): 

T
h
ird

 
p
a
rties 

sh
o
u
ld

 
b
e 

en
titled

 
to

 
lo

d
g
e 

fo
rm

a
l 

c
o
m

p
la

in
ts 

a
b
o
u
t 

gatekeepers’ non
-co

m
p
lia

n
ce w

ith
 th

eir o
b
lig

a
tio

n
s u

n
d
er th

is R
eg

u
la

tio
n
. 

T
h
e 

su
g
g
ested

 
a
m

en
d
m

en
t 

m
irro

rs 
th

ird
 
p
a
rty 

rig
h
ts 

u
n
d
er 

R
eg

u
la

tio
n
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1
/2

0
0
3
 (A

rticle 7
) in

 a
n
titru

st en
fo

rcem
en

t.  

 

A
rticle 3

1
 

P
ro

fessio
n
al secrec

y
 

 

 
 

1
. 

T
h
e in

fo
rm

atio
n
 co

llected
 p

u
rsu

an
t to

 A
rticles 3

, 1
2
, 1

3
, 1

9
, 2

0
 

an
d
 2

1
 sh

all b
e u

sed
 o

n
ly

 fo
r th

e p
u
rp

o
ses o

f th
is R

eg
u
latio

n
. 

 

 
 

1
a. 

T
h
e in

fo
rm

atio
n
 co

llected
 p

u
rsu

an
t to

 A
rticle 1

2
 sh

all b
e u

sed
 o

n
ly

 

fo
r th

e p
u
rp

o
ses o

f th
is R

eg
u
latio

n
 an

d
 R

eg
u
latio

n
 (E

C
) N

o
. 1

3
9
/2

0
0
4
. 

B
E

 

 (D
raftin

g
): 

1
a. 

T
h
e in

fo
rm

atio
n
 co

llected
 p

u
rsu

an
t to

 A
rticle 1

2
 sh

all b
e u

sed
 o

n
ly

 

fo
r th

e p
u
rp

o
ses o

f th
is R

eg
u
latio

n
 an

d
 R

eg
u
latio

n
 (E

C
) N

o
. 1

3
9
/2

0
0
4
. 

B
E

 

 (C
o
m

m
en

ts): 

B
E

: Is th
ere still a n

eed
 fo

r th
e n

ew
 article 3

1
.1

a tak
en

 in
to

 acco
u
n
t th

at 

p
arag

rap
h
 4

 o
f article 3

2
a n

o
w

 in
d
icates th

at th
e in

fo
rm

atio
n
 ex

ch
an

g
ed

 

p
u
su

an
t to

 p
arag

rap
h
 3

 can
 b

e ex
ch

an
g
ed

 fo
r  th

e en
fo

rcem
en

t o
f th

e ru
les 

refered
 to

 in
 article 1

(6
). 

T
h
is article 1

 (6
) refers to

 th
e M

erg
er R

eg
u
latio

n
 as w

ell. 

F
I 

 (C
o
m

m
en

ts): 

F
I h

ig
h
lig

h
ts th

e fact th
at th

e p
ro

p
o
sal fo

r u
sin

g
 th

e in
fo

rm
atio

n
 co

llected
 

p
u
rsu

an
t to

 A
rticle 1

2
 fo

r th
e p

u
rp

o
ses o

f R
eg

u
latio

n
 (E

C
) N

o
. 1

3
9
/2

0
0
4

 

(leg
al b

asis o
f w

h
ich

 are A
rticles 1

0
3
 an

d
 3

5
2
 T

F
E

U
) w

ill sig
n
ifican

tly
 

w
id

en
 th

e u
se o

f in
fo

rm
atio

n
 co

llected
 acco

rd
in

g
 th

e D
M

A
, w

h
ich

 in
 tu

rn
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h
as A

rticle 1
1
4
 T

F
E

U
 as its leg

al b
asis. 

 
 

2
. 

W
ith

o
u
t p

reju
d
ice to

 th
e ex

ch
an

g
e an

d
 to

 th
e u

se o
f in

fo
rm

atio
n
 

p
ro

v
id

ed
 fo

r th
e p

u
rp

o
se o

f u
se p

u
rsu

an
t to

 A
rticles 3

2
 3

7
a an

d
 3

3
, th

e 

C
o
m

m
issio

n
, th

e au
th

o
rities o

f th
e M

em
b
er S

tates, th
eir o

fficials, serv
an

ts 

an
d
 o

th
er p

erso
n
s w

o
rk

in
g
 u

n
d
er th

e su
p
erv

isio
n
 o

f th
ese au

th
o
rities an

d
 

an
y
 n

atu
ral o

r leg
al p

erso
n
, in

clu
d
in

g
 au

d
ito

rs an
d
 ex

p
erts ap

p
o
in

ted
 

p
u
rsu

an
t to

 A
rticle 2

4
(2

), sh
all n

o
t d

isclo
se in

fo
rm

atio
n
 acq

u
ired

 o
r 

ex
ch

an
g
ed

 b
y
 th

em
 p

u
rsu

an
t to

 th
is R

eg
u
latio

n
 an

d
 o

f th
e k

in
d
 co

v
ered

 b
y
 

th
e o

b
lig

atio
n
 o

f p
ro

fessio
n
al secrec

y
. T

h
is o

b
lig

atio
n
 sh

all also
 ap

p
ly

 to
 

all rep
resen

tativ
es an

d
 ex

p
erts o

f M
em

b
er S

tates p
articip

atin
g
 in

 an
y
 o

f 

th
e activ

ities o
f th

e D
ig

ital M
ark

ets A
d
v
iso

ry
 C

o
m

m
ittee p

u
rsu

an
t to

 

A
rticle 3

2
3
7
a. 

 

 
 

A
rticle 3

2
 

D
ig

ital M
ark

ets A
d
v
iso

ry
 C

o
m

m
ittee p

ro
ced

u
re 

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 sh

all b
e assisted

 b
y
 a co

m
m

ittee (‘th
e D

ig
ital 

M
ark

ets A
d
v
iso

ry
 C

o
m

m
ittee’). T

h
at C

co
m

m
ittee sh

all b
e a C

co
m

m
ittee 

w
ith

in
 th

e m
ean

in
g
 o

f R
eg

u
latio

n
 (E

U
) N

o
 1

8
2
/2

0
1
1
. 

 

 
 

2
. 

W
h
ere referen

ce is m
ad

e to
 th

is p
arag

rap
h
, A

rticle 4
 o

f R
eg

u
latio

n
 

(E
U

) N
o
 1

8
2
/2

0
1
1
 sh

all ap
p
ly

. 
 

 
 

W
h
ere th

e o
p
in

io
n
 o

f th
e co

m
m

ittee is to
 b

e o
b
tain

ed
 b

y
 w

ritten
 

p
ro

ced
u
re, th

at p
ro

ced
u
re sh

all b
e term

in
ated

 w
ith

o
u
t resu

lt w
h
en

, w
ith

in
 

th
e tim

e-lim
it fo

r d
eliv

ery
 o

f th
e o

p
in

io
n
, th

e ch
air o

f th
e co

m
m

ittee so
 

d
ecid

es o
r a sim

p
le m

ajo
rity

 o
f co

m
m

ittee m
em

b
ers so

 req
u
est. 

 

 
 

3
. 

T
h
e C

o
m

m
issio

n
 sh

all co
m

m
u
n
icate th

e o
p
in

io
n
 o

f th
e D

ig
ital 

M
ark

ets A
d
v
iso

ry
 C

co
m

m
ittee to

 th
e ad

d
ressee o

f an
 in

d
iv

id
u
al d

ecisio
n
, 
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 to
g
eth

er w
ith

 th
at d

ecisio
n
. It sh

all m
ak

e th
e o

p
in

io
n
 p

u
b
lic to

g
eth

er w
ith

 

th
e in

d
iv

id
u
al d

ecisio
n
, h

av
in

g
 reg

ard
 to

 th
e leg

itim
ate in

terest in
 th

e 

p
ro

tectio
n
 o

f p
ro

fessio
n
al secrec

y
. 

 
 

4
. 

W
h
ere referen

ce is m
ad

e to
 th

is p
arag

rap
h
, A

rticle 4
 o

f R
eg

u
latio

n
 

(E
U

) N
o
 1

8
2
/2

0
1
1
 sh

all ap
p
ly

.  
 

 
 

A
rticle 3

2
a 

C
o
o
p
eratio

n
 an

d
 co

o
rd

in
atio

n
 

L
U

 

 (C
o
m

m
en

ts): 

W
e 

g
en

erally
 

su
p
p
o

rt 
th

is 
A

rticle. 
W

e 
also

 
stro

n
g
ly

 
su

p
p
o

rt 
th

at 
th

e 

E
u
ro

p
ean

 
C

o
m

m
issio

n
 

rem
ain

s 
th

e 
so

le 
en

fo
rcer 

o
f 

th
e 

D
M

A
, 

w
ith

 

su
p
p
o
rt 

b
y
 

n
atio

n
al 

co
m

p
etitio

n
 

au
th

o
rities 

w
h
ere 

th
is 

is 
u
sefu

l 
an

d
 

n
ecessary

. 
W

e 
w

o
u
ld

 
n
o
t 

su
p
p
o
rt 

co
o
p
tin

g
 

n
atio

n
al 

co
m

p
etitio

n
 

au
th

o
rities as co

-en
fo

rcers o
f th

e D
M

A
. E

x
ch

an
g
e o

f in
fo

rm
atio

n
 b

y
 th

e 

C
o
m

m
issio

n
 

w
ith

 
n
atio

n
al 

au
th

o
rities 

is 
cru

cial, 
see 

p
ro

p
o
sal 

fo
r 

p
arag

rap
h
 3

. 

W
e 

w
o
u
ld

 
also

 
cau

tio
n
 

ag
ain

st 
an

 
o
v
erly

 
co

m
p
lex

 
an

d
 

fo
rm

alised
 

en
fo

rcem
en

t 
an

d
 

co
o
p
eratio

n
 

m
ech

an
ism

, 
w

h
ich

 
w

o
u
ld

 
u
n
d
erm

in
e 

a
n

 

effectiv
e, sp

eed
y
 an

d
 co

h
eren

t en
fo

rcem
en

t o
f th

e D
M

A
.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

: g
en

eral co
m

m
en

t reg
ard

in
g
 M

S
s in

v
o
lv

em
en

t. L
T

 su
p
p
o

rts m
o
d
erate 

an
d
 
v
o
lu

n
tary

 
M

S
s 

in
v
o
lv

em
en

t 
in

 
th

e 
en

fo
rcem

en
t 

o
f 

th
e 

D
M

A
. 

W
e 

w
elco

m
e th

at a ro
le o

f th
e M

S
s is in

creased
 in

 o
b
jectiv

ely
 ju

stified
 cases, 

e.g
. o

n
-site in

sp
ectio

n
s. H

o
w

ev
er, L

T
 stresses th

at th
e C

io
n
 sh

o
u
ld

 rem
ain

 

th
e o

n
ly

 en
fo

rcer o
f th

e D
M

A
, as an

 altern
ativ

e p
ro

cess co
u
ld

 u
n
d
erm

in
e 

th
e sin

g
le m

ark
et ap

p
ro

ach
.  

H
av

in
g
 th

is in
 m

in
d
, in

 o
u
r o

p
in

io
n
 A

rt 3
2
a.1

 an
d

 esp
ecially

 th
e w

o
rd

in
g
s 
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“co
m

p
lem

en
tary

 
en

fo
rcem

en
t” 

or 
“an

d
 

co
o
rd

in
ate 

th
eir 

en
fo

rcem
en

t 

actio
n
s” requires proper adjustm

ent. 
IE

 

 (D
raftin

g
): 

A
rticle 3

2
a  

C
o
o
p
eratio

n
 an

d
 co

o
rd

in
atio

n
 

B
E

 

 (D
raftin

g
): 

A
rticle 

3
2

a 

C
o
o
p
eratio

n
 an

d
 co

o
rd

in
atio

n
 

C
Z

 

 (C
o
m

m
en

ts): 

C
Z

 w
elco

m
es th

e am
en

d
m

en
ts, w

h
ich

 sp
ecify

 th
e co

o
p
eratio

n
 b

etw
een

 th
e 

C
o
m

m
issio

n
 an

d
 th

e M
em

b
er S

tates. A
rticle 3

2
a w

as a n
eed

ed
 p

art o
f th

e 

tex
t. W

e co
u
ld

 also
 su

p
p
o
rt a m

en
tio

n
 o

f en
su

rin
g
 n

ecessary
 reso

u
rces b

y
 

th
e M

em
b
er S

tates fo
r th

is co
o
rd

in
atio

n
 an

d
 co

o
p
eratio

n
, sim

ilarly
 to

 w
h
at 

w
e h

av
e in

 th
e E

C
N

+
 d

irectiv
e.    

S
E

 

 (C
o
m

m
en

ts): 

T
h
e S

w
ed

ish
 p

o
sitio

n
, ap

p
ro

v
ed

 b
y
 th

e S
w

ed
ish

 P
arliam

en
t, is th

at sin
ce 

th
e serv

ices h
av

e a cro
ss-b

o
rd

er n
atu

re, th
e C

o
m

m
issio

n
 is b

est p
laced

 to
 

b
e 

th
e 

su
p
erv

iso
ry

 
au

th
o
rity

 
fo

r 
D

M
A

. 
S

E
 

su
p
p
o
rts 

th
at 

n
atio

n
al 

au
th

o
rities 

sh
o
u
ld

 
assist 

th
e 

C
o
m

m
issio

n
 

to
 

th
e 

ex
ten

t 
set 

o
u
t 

in
 

th
e 

C
o
m

m
issio

n
's 

p
ro

p
o
sal. 

It 
is 

im
p
o
rtan

t 
th

at 
th

e 
reso

u
rces 

o
f 

n
atio

n
al 
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au
th

o
rities are n

o
t u

sed
 m

o
re th

an
 is n

ecessary
.  

A
cco

rd
in

g
 

to
 

S
E

, 
a 

n
ew

 
p
ro

p
o
sal 

w
ith

 
ex

ten
d
ed

 
task

s 
fo

r 
n
atio

n
al 

au
th

o
rities sh

o
u
ld

 b
e acco

m
p
an

ied
 w

ith
 an

 assessm
en

t th
at co

m
p
lem

en
t 

th
e im

p
act assessm

en
t o

f th
e C

o
m

m
issio

n
´s p

ro
p

o
sal in

 lin
e w

ith
 p

. 1
5
 o

f 

th
e 

In
terin

stitu
tio

n
al 

A
g
reem

en
t 

o
f 

1
3
 
A

p
ril 

2
0

1
6
 
o
n
 
b
etter 

reg
u
latio

n
 

u
n
d
er 

w
h
ich

 
th

e 
E

u
ro

p
ean

 
P

arliam
en

t 
an

d
 

th
e 

C
o
u
n
cil, 

w
h
en

 
th

ey
 

co
n
sid

er it ap
p

ro
p
riate an

d
 n

ecessary
 fo

r th
e le

g
islativ

e p
ro

cess, w
ill carry

 

o
u
t im

p
act assessm

en
ts o

f sig
n
ifican

t am
en

d
m

en
ts to

 th
e C

o
m

m
issio

n
's 

p
ro

p
o
sal. 

 S
E

 w
o
u
ld

 lik
e a scru

tin
y
 reserv

atio
n
 reg

ard
in

g
  article 3

2
a.  

E
S

 

 (C
o
m

m
en

ts): 

T
h
e 

D
M

A
 

p
ro

p
o
sal 

estab
lish

es 
d
ifferen

t 
k
in

d
s 

o
f 

co
o
rd

in
atio

n
, 

co
o
p
eratio

n
 an

d
 p

articip
atio

n
 o

f M
em

b
er S

tates (i.e. a co
o

rp
eratio

n
 m

o
re 

fo
cu

s o
n
 co

m
p
etitio

n
 issu

es -art.1
.6

-, an
d
 a w

id
er co

o
p
eratio

n
 -art. 1

.5
-).  

T
h
is w

o
u
ld

 affect to
 th

e n
atu

re o
f th

e co
o
p
eratio

n
 (tech

n
ical v

s p
o
litical) 

an
d
 also

 to
 th

e b
o
d
ies in

v
o
lv

ed
. D

u
e to

 th
at, th

e co
o
rd

in
atio

n
 m

ech
an

ism
s 

sh
o
u
ld

 
b
e 

su
fficien

tly
 

flex
ib

le 
fo

r 
M

em
b
er 

S
tates 

to
 

d
ecid

e 
th

e 

rep
resen

tatio
n
 req

u
ired

 in
 th

e p
o
ssib

le m
ech

an
ism

s.  

It sh
o
u
ld

 b
e p

o
in

ted
 o

u
t th

at th
is article m

ain
ly

 refers to
 th

e co
o
rd

in
atio

n
 

o
f 1

.6
. N

ev
erth

eless, th
ere is n

o
t a d

irect referen
ce to

 th
e co

o
rd

in
atio

n
 

n
eed

ed
 fo

r article in
 1

.5
. If th

e w
o
rd

in
g
 o

f article 1
.5

. is n
o
t rev

ised
, a 

sp
ecific referen

ce to
 it sh

o
u

ld
 b

e in
clu

d
ed

. 

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 an

d
 M

em
b
er S

tates sh
all w

o
rk

 in
 clo

se 

co
o
p
eratio

n
 an

d
 co

o
rd

in
ate th

eir en
fo

rcem
en

t actio
n
s to

 en
su

re co
h

eren
t, 

effectiv
e an

d
 co

m
p
lem

en
tary

 en
fo

rcem
en

t o
f av

ailab
le leg

al in
stru

m
en

ts 

L
T
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 ap
p
lied

 to
 g

atek
eep

ers w
ith

in
 th

e m
ean

in
g
 o

f th
is R

eg
u
latio

n
. 

 (D
raftin

g
): 

1
. T

h
e C

o
m

m
issio

n
 an

d
 M

em
b
er S

tates sh
all w

o
rk

 in
 clo

se co
o
p
eratio

n
 

an
d
 co

o
rd

in
ate th

eir en
fo

rcem
en

t actio
n
s to

 en
su

re co
h

eren
t, effectiv

e an
d

 

co
m

p
lem

en
tary

 
en

fo
rcem

en
t 

o
f 

av
ailab

le 
leg

al 
in

stru
m

en
ts 

ap
p
lied

 
to

 

g
atek

eep
ers w

ith
in

 th
e m

ean
in

g
 o

f th
is R

eg
u
latio

n
. M

e
m

b
er S

ta
tes sh

a
ll 

en
su

re 
h

u
m

a
n

, 
fin

a
n

cia
l, 

tech
n

ica
l 

a
n

d
 

tech
n

o
lo

g
ica

l 
reso

u
rces 

n
ecessa

ry
 to

 p
e
rfo

r
m

 su
ch

 en
fo

rce
m

en
t a

ctio
n

s. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: Ju
stificatio

n
: 

It w
o
u
ld

 b
e h

elp
fu

l in
 th

e D
M

A
 to

 h
av

e a leg
al g

ro
u
n
d

 w
h
ich

 co
u
ld

 b
e 

u
sed

 b
y
 N

C
A

s an
d
 o

th
er n

atio
n
al en

fo
rcin

g
 au

th
o

rities to
 secu

re n
e
cessary

 

reso
u
rces fo

r im
p
lem

en
tatio

n
 o

f th
e n

ew
 fu

n
ctio

n
s, i.e.: 

- A
rt. 2

1
(2

) p
articip

atin
g
 in

 o
n

-site in
sp

ectio
n
s; 

- 
A

rt. 
2
4
(2

) 
assistin

g
 

C
O

M
 

to
 

m
o
n
ito

r 
th

e 
D

M
A

 
o
b
lig

atio
n
s 

an
d

 

m
easu

res, p
ro

v
id

e sp
ecific ex

p
ertise o

r k
n
o
w

led
g
e; 

- A
rt. 3

2
a(1

)&
(4

) clo
sely

 co
o
p
erate w

ith
 C

O
M

 w
h
ile su

p
p
o
rtin

g
 m

ark
et 

in
v
estig

atio
n
s; 

- 
A

rt. 
3
7
a(1

) 
assistin

g
 

C
O

M
 

th
ro

u
g
h
 

th
e 

D
ig

ital 
M

ark
ets 

A
d
v
iso

ry
 

C
o
m

m
ittee. 

S
u
g
g
ested

 
p
ro

v
isio

n
 

w
o
u
ld

 
b
e 

sim
ilar 

to
 

alread
y
 

ex
istin

g
 

in
 

E
C

N
+

 

d
irectiv

e 2
0
1
9
/1

, e.g
. recitals 2

4
 , 2

5
 , 2

6
  an

d
 A

rt 5
. 

IE
 

 (D
raftin

g
): 

 1
.  

T
h
e C

o
m

m
issio

n
 an

d
 M

em
b
er S

tates  
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p
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 co
m
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1
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resid
en

cy co
m
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m
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t o
n

 D
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p
o
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T
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L
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3
9
 ro

w
s) 

1
3
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sh
all w

o
rk

 in
 clo

se co
o
p

eratio
n
 an

d
 co

o
rd

in
ate

 th
eir en

fo
rcem

en
t actio

n
s 

to
 en

su
re co

h
eren

t, effectiv
e an

d
 co

m
p
lem

en
tary

 en
fo

rcem
en

t o
f  

av
ailab

le leg
al in

stru
m

en
ts ap

p
lied

 to
 g

atek
eep

ers w
ith

in
 th

e m
ean

in
g
 o

f 

th
is R

eg
u
latio

n
. 

 
 

2
. 

N
atio

n
al au

th
o
rities sh

all n
o
t tak

e d
ecisio

n
s w

h
ich

 ru
n
 co

u
n
ter to

 a 

d
ecisio

n
 ad

o
p
ted

 b
y
 th

e C
o
m

m
issio

n
 u

n
d
er th

is R
eg

u
latio

n
. 

IE
 

 (D
raftin

g
): 

 2
.  

N
atio

n
al au

th
o
rities sh

all n
o
t tak

e d
ecisio

n
s w

h
ich

 ru
n
 co

u
n
ter to

 a 

d
ecisio

n
 ad

o
p
ted

 b
y
 th

e C
o
m

m
issio

n
 u

n
d
er th

is R
eg

u
latio

n
. 

 
 

3
. 

T
h
e C

o
m

m
issio

n
 an

d
 th

e co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er 

S
tates en

fo
rcin

g
 th

e ru
les referred

 to
 in

 A
rticle 1

(6
) sh

all h
av

e th
e p

o
w

er 

to
 p

ro
v
id

e o
n
e an

o
th

er w
ith

 an
y
 m

atter o
f fact o

r o
f law

, in
clu

d
in

g
 

co
n
fid

en
tial in

fo
rm

atio
n
.  

L
U

 

 (D
raftin

g
): 

3
. 

T
h
e 

C
o
m

m
issio

n
 
an

d
 
th

e 
co

m
p
eten

t 
au

th
o
rities 

o
f 

th
e 

M
em

b
er 

S
tates en

fo
rcin

g
 th

e ru
les referred

 to
 in

 A
rticle 1

(6
) sh

all h
a
v
e th

e p
o
w

er 

to
 

p
ro

v
id

e 
o
n
e 

an
o
th

er 
w

ith
 

an
y
 

m
atter 

o
f 

fact 
o
r 

o
f 

law
, 

in
clu

d
in

g
 

co
n
fid

en
tial in

fo
rm

atio
n

, fo
r th

e p
u

rp
o
se o

f a
 co

h
eren

t en
fo

rce
m

en
t o

f 

th
is R

eg
u

la
tio

n
. 

L
U

 

 (C
o
m

m
en

ts): 

In
 

o
rd

er 
to

 
h
av

e 
n
o
rm

ativ
e 

v
alu

e, 
th

is 
p
ro

v
isio

n
 

n
eed

s 
to

 
m

an
d
ate 

in
fo

rm
atio

n
 ex

ch
an

g
e rath

er th
an

 ju
st em

p
o
w

er M
em

b
er S

tates to
 d

o
 so

. 

T
h
is is also

 m
o
re co

n
sisten

t w
ith

 p
arag

rap
h
 4

.  
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 (D
raftin

g
): 

 3
.  

T
h
e C

o
m

m
issio

n
 an

d
 th

e co
m

p
eten

t  

au
th

o
rities o

f th
e M

em
b
er S

tates en
fo

rcin
g
 th

e ru
les referred

 to
 in

 A
rticle 

1
(6

) sh
all h

av
e th

e p
o

w
er to

 p
ro

v
id

e o
n
e an

o
th

er w
ith

 an
y
 m

atter o
f  

fact o
r o

f law
, in

clu
d
in

g
 co

n
fid

en
tial in

fo
rm

atio
n
.   

S
E

 

 (C
o
m

m
en

ts): 

It sh
o
u

ld
 b

e clarified
 h

o
w

 th
is p

ro
v
isio

n
 relates to

 A
rticle 2

8
 o

f R
eg

u
latio

n
 

1
/2

0
0
3
 o

n
 p

ro
fessio

n
al secrec

y
.  

E
S

 

 (D
raftin

g
): 

3
. 

T
h
e 

C
o
m

m
issio

n
 
an

d
 
th

e 
co

m
p
eten

t 
au

th
o
rities 

o
f 

th
e 

M
em

b
er 

S
tates 

a
n

d
 

co
m

p
eten

t 
a
u

th
o
rities 

en
fo

rcin
g
 

th
e 

ru
les 

referred
 

to
 

in
 

A
rticle 1

(6
) sh

all h
av

e th
e p

o
w

er to
 p

ro
v
id

e o
n
e an

o
th

er w
ith

 an
y
 m

atter 

o
f fact o

r o
f law

, in
clu

d
in

g
 co

n
fid

en
tial in

fo
rm

atio
n
. 

 
 

4
. 

In
fo

rm
atio

n
 ex

ch
an

g
ed

 p
u
rsu

an
t to

 p
arag

rap
h
 3

 sh
all o

n
ly

 b
e 

ex
ch

an
g
ed

 an
d
 u

sed
 fo

r th
e p

u
rp

o
se o

f co
o
rd

in
atio

n
 o

f th
e en

fo
rcem

en
t o

f 

th
is R

eg
u
latio

n
 an

d
 th

e ru
les referred

 to
 in

 A
rticle 1

(6
). 

IE
 

 (D
raftin

g
): 

 4
.  

In
fo

rm
atio

n
 

ex
ch

an
g
ed

 
p
u
rsu

an
t 

to
 

p
arag

rap
h
 

3
 

sh
all 

o
n
ly

 
b
e 

ex
ch

an
g
ed

 an
d
 u

sed
 fo

r th
e p

u
rp

o
se o

f co
o
rd

in
atio

n
 o

f th
e en

fo
rcem

en
t o

f 

th
is R

eg
u
latio

n
 an

d
 th

e ru
les referred

 to
 in

 A
rticle 1

(6
). 

S
E
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 (C
o
m

m
en

ts): 

It sh
o
u
ld

 b
e clarified

 in
 th

e R
eg

u
latio

n
 h

o
w

 th
is p

ro
v
isio

n
 relates to

 th
e 

reg
u
lato

ry
 fram

ew
o
rk

 o
n

 w
h
ich

 su
p
erv

isio
n
 b

y
 th

e v
ario

u
s au

th
o
rities is 

b
ased

. F
o

r ex
am

p
le, th

ere m
a
y
 b

e p
ro

v
isio

n
s th

at in
fo

rm
atio

n
 m

ay
 o

n
ly

 b
e 

u
sed

 fo
r th

e p
u
rp

o
se o

f ap
p
ly

in
g
 th

e relev
an

t reg
u

lato
ry

 fram
ew

o
rk

, as in
 

A
rticle 1

2
 (2

) o
f R

eg
u
latio

n
 1

/2
0
0
3
.   

E
S

 

 (C
o
m

m
en

ts): 

P
ro

b
lem

 o
f sco

p
e o

f co
o

p
eratio

n
: referen

ce o
n
ly

 to
 1

(6
) 

**A
rt. 1(7) (…

) on the basis of the rules and principles established in 
A

rticle 3
2
.a 

  

 
 

4
.  

T
h
e C

o
m

m
issio

n
 m

ay
 ask

 co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er 

S
tates to

 su
p
p
o
rt an

y
 o

f its m
ark

et in
v
estig

atio
n
s p

u
rsu

an
t to

 th
is 

R
eg

u
latio

n
.  

L
T

 

 (C
o
m

m
en

ts): 

L
T

: m
o
re in

fo
rm

atio
n
 is n

eed
ed

 to
 u

n
d
erstan

d
 th

e sco
p
e o

f th
e p

o
ssib

le 

o
b
lig

atio
n
 o

n
 th

e M
S

s sid
e. 

IE
 

 (D
raftin

g
): 

 4
.   

T
h
e C

o
m

m
issio

n
 m

ay
 ask

 co
m

p
eten

t  

au
th

o
rities 

o
f 

th
e 

M
em

b
er 

S
tates 

to
 

su
p
p
o
rt 

an
y
 

o
f 

its 
m

ark
et 

in
v
estig

atio
n
s p

u
rsu

an
t to

 th
is R

eg
u
latio

n
.   
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S
E

 

 (D
raftin

g
): 

 S
E

 

 (C
o
m

m
en

ts): 

A
cco

rd
in

g
 to

 S
E

 th
e p

ro
v
isio

n
 is v

ery
 b

ro
ad

 an
d
 u

n
p
recise. If th

ere sh
o
u
ld

 

b
e a m

ajo
rity

 fo
r in

clu
d

in
g
 th

e p
ro

v
isio

n
 in

 th
e p

ro
p
o
sal, it sh

o
u
ld

 b
e 

clarified and delim
ited in the article w

hat is m
eant by “

su
p
p
o
rt an

y
 o

f its 

m
arket investigation”. A

ccording to SE, support should be lim
ited to cases 

w
h
ere th

e C
o
m

m
issio

n
 co

n
sid

er it n
ecessa

ry to
 b

e g
iv

en
 su

p
p
o
rt ab

o
u
t 

kn
o
w

led
g
e a

n
d
 exp

erien
ce o

f n
a
tio

n
a
l m

a
rkets. T

h
e p

ro
p
o
sal sh

o
u
ld

 also
 

b
e m

o
re p

recise w
ith

 reg
ard

 to
 w

h
at p

arts o
f th

e m
ark

et in
v
estig

atio
n
s 

su
ch

 su
p
p
o
rt is ex

p
ected

 to
 b

e g
iv

en
. It sh

o
u
ld

 also
 b

e ex
p
ressed

 th
at th

e 

co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er S

tates m
a
y g

iv
e su

ch
 su

p
p
o
rt to

 th
e 

ex
ten

t th
at is p

o
ssib

le reg
ard

in
g
 its state o

f reso
u
rces. 

E
S

 

 (D
raftin

g
): 

4
.  

T
h
e C

o
m

m
issio

n
 m

ay
 ask

 co
m

p
eten

t au
th

o
rities o

f th
e M

em
b
er 

S
tates 

to
 

su
p
p
o
rt 

an
y
 

o
f 

its 
m

ark
et 

in
v
estig

atio
n
s 

p
u
rsu

an
t 

to
 

th
is 

R
eg

u
latio

n
. 

 
 

6
. 

T
h
e co

m
p
eten

t au
th

o
rities o

f th
e M

em
b
er S

tates en
fo

rcin
g
 th

e 

ru
les referred

 to
 in

 A
rticle 1

(6
) m

a
y
 co

n
su

lt th
e C

o
m

m
issio

n
 o

n
 an

y
 

m
atter relatin

g
 to

 th
e ap

p
licatio

n
 o

f th
is R

eg
u
latio

n
. 

IE
 

 (D
raftin

g
): 
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 .  
T

h
e co

m
p
eten

t au
th

o
rities o

f th
e M

em
b
er  

S
tates 

en
fo

rcin
g
 

th
e 

ru
les 

referred
 
to

 
in

 
A

rticle
 
1
(6

) 
m

a
y
 
co

n
su

lt 
th

e 

C
o
m

m
issio

n
 o

n
 an

y
 m

atter relatin
g
 to

 th
e ap

p
licatio

n
 o

f th
is R

eg
u
latio

n
. 

E
S

 

 (D
raftin

g
): 

6
. 

M
em

b
er 

S
tates 

a
n

d
 
co

m
p

e
ten

t 
a
u

th
o
rities 

en
fo

rcin
g
 
th

e 
ru

les 

referred
 to

 in
 A

rticle 1
(6

) m
a
y
 co

n
su

lt th
e C

o
m

m
issio

n
 o

n
 an

y
 m

atter 

relatin
g
 to

 th
e ap

p
licatio

n
 o

f th
is R

eg
u
latio

n
. 

 
IE

 

 (D
raftin

g
): 

A
rticle 3

2
a C

o
o
rd

in
atio

n
 w

ith
 M

em
b
er S

tates 

1
. 

In
 

a
cco

rd
a
n

ce
 

w
ith

 
th

e 
p
rin

cip
les 

la
id

 
d
o
w

n
 

in
 

A
rticle 

1
, 

th
e 

C
o
m

m
issio

n
 sh

a
ll b

e th
e so

le d
e
cisio

n
 m

a
k
er o

n
 th

e co
rrect a

p
p
lica

tio
n

 

o
f 

th
is 

R
eg

u
la

tio
n

. 
T

o
 

en
su

re 
effective 

en
fo

rcea
b
ility 

a
n

d
 

co
h

eren
t 

im
p
lem

en
ta

tio
n

, th
e C

o
m

m
issio

n
 sh

a
ll b

e su
p
p
o
rted

 in
 every p

o
ssib

le 

w
a
y b

y th
e ex

p
ertise o

f th
e co

m
p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 a

u
th

o
rities. 

2
. T

h
e C

o
m

m
issio

n
 m

a
y, th

erefo
re, a

sk
 co

m
p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 

a
u

th
o
rities to

 su
p
p
o
rt a

n
y o

f its m
a
rk

et in
vestig

a
tio

n
s p

u
rsu

a
n

t to
 th

is 

R
eg

u
la

tio
n

. H
o
w

ever, co
m

p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 a

u
th

o
rities sh

a
ll 

n
o
t 

ta
k
e 

d
ecisio

n
s 

w
h

ich
 

ru
n

 
co

u
n

ter 
to

 
a
 

d
ecisio

n
 

a
d
o
p
ted

 
b
y 

th
e 

C
o
m

m
issio

n
. 

3
. 

T
o
 

th
is 

en
d
, 

th
e 

C
o
m

m
issio

n
 

sh
a
ll 

a
p
p
ly 

th
e 

p
ro

visio
n

s 
o
f 

th
is 

R
eg

u
la

tio
n

 in
 clo

se co
o
p

era
tio

n
 w

ith
 th

e co
m

p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 

a
u

th
o
rities, a

ctin
g
 w

ith
in

 th
e E

u
ro

p
ea

n
 C

o
m

p
etitio

n
 N

etw
o
rk

 a
s d

efin
ed

 

a
t p

o
in

t (5
) o

f A
rticle 2

 o
f D

irective (E
U

) 2
0
1
9
/1

, in
 a

cco
rd

a
n

ce w
ith

 th
e 

p
ro

visio
n

s o
f th

is A
rticle. It sh

a
ll, in

 p
a
rticu

la
r a

n
d
 a

s a
p
p
ro

p
ria

te, m
a
k
e 

u
se o

f th
e E

u
ro

p
ea

n
 C

o
m

p
etitio

n
 N

etw
o
rk

 S
ystem

 referred
 to

 in
 A

rticle 

3
3
 o

f th
a
t D

irective fo
r th

e ex
ch

a
n

g
e o

f in
fo

rm
a
tio

n
. 
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4
. 

W
ith

in
 

th
is 

fra
m

ew
o
rk

, 
th

e 
co

m
p
eten

t 
n

a
tio

n
a
l 

co
m

p
etitio

n
 

a
u

th
o
rities sh

a
ll p

erfo
rm

 –
 in

ter a
lia

 –
 th

e fo
llo

w
in

g
 ta

sk
s: 

(a
) syn

ch
ro

n
ize n

a
tio

n
a
l im

p
lem

en
ta

tio
n

, en
su

re th
a
t d

ecisio
n

s b
a
sed

 o
n

 

th
is R

eg
u

la
tio

n
 a

re co
h

eren
t w

ith
 rela

ted
 reg

u
la

tio
n

s a
n

d
 su

p
p
o
rt th

e 

C
o
m

m
issio

n
 in

 tech
n

ica
l en

fo
rcem

en
t m

a
tters; 

(b
) 

g
a
th

er 
m

a
rk

et 
in

tellig
en

ce 
o
n

 
th

e 
g
ro

u
n

d
 

a
n

d
 

co
o
rd

in
a
te 

d
a
ta

 

co
llectio

n
 a

n
d
 m

o
n

ito
rin

g
 th

ro
u

g
h

o
u

t th
e in

tern
a
l m

a
rk

et in
clu

d
in

g
 o

n
 

en
fo

rcem
en

t, em
erg

in
g
 g

a
tek

eep
ers, a

n
d
 tech

n
o
lo

g
ica

l tren
d
s; 

(c) su
b
m

it co
m

p
la

in
ts fro

m
 b

u
sin

ess u
sers, co

m
p
etito

rs a
n

d
 en

d
-u

sers a
s 

p
ro

vid
ed

 fo
r in

 A
rticle 2

1
a
 to

 th
e C

o
m

m
issio

n
 a

n
d
 ra

ise a
w

a
ren

ess o
f 

sp
ecific co

n
c
ern

s o
r issu

es em
erg

in
g
 a

t n
a
tio

n
a
l level; 

(d
) a

t th
e req

u
est o

f th
e C

o
m

m
issio

n
, co

o
p
era

te in
 th

e a
p
p
lica

tio
n

 o
f 

A
rticles 

1
2
, 

1
5
, 

1
6
 

a
n

d
 

1
7
 

a
n

d
 

o
th

erw
ise 

a
ssist 

th
e 

C
o
m

m
issio

n
 

in
 

in
vestig

a
tio

n
s. 

In
 

th
is 

reg
a
rd

, 
th

e
 

co
m

p
eten

t 
n

a
tio

n
a
l 

co
m

p
etitio

n
 

a
u

th
o
rities sh

a
ll b

e en
titled

 to
 ex

ercise, m
u

ta
tis m

u
ta

n
d
is, th

e fo
llo

w
in

g
 

p
o
w

ers o
f th

e C
o
m

m
issio

n
: 

(i) req
u

ests fo
r in

fo
rm

a
tio

n
 a

s set o
u

t in
 A

rticle 1
9

 

(ii) 
p
o
w

er 
to

 
ca

rry 
o
u

t 
in

terview
s 

a
n

d
 
ta

k
e 

sta
tem

en
ts 

a
s 

set 
o
u

t 
in

 

A
rticle 2

0
; a

n
d

 

(iii) p
o
w

ers to
 co

n
d
u

ct o
n

-site in
sp

ectio
n

s a
s set o

u
t in

 A
rticle 2

1
; 
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(e) 
m

a
k
e 

reco
m

m
en

d
a
tio

n
s 

to
 

th
e 

C
o
m

m
issio

n
 

o
n

 
th

e 
u

p
d
a
te 

o
f 

o
b
lig

a
tio

n
s u

n
d
er A

rticles 5
 a

n
d
 6

 a
n

d
 a

d
vice th

e C
o
m

m
issio

n
 in

 th
e 

p
rep

a
ra

tio
n

 o
f d

eleg
a
ted

 a
cts a

cco
rd

in
g
 to

 A
rticle 1

0
; 

(f) 
m

o
n

ito
r 

th
e 

in
tern

a
tio

n
a
l 

co
n

tex
t, 

g
en

era
te 

k
n

o
w

led
g
e 

o
n

 
th

e 

d
evelo

p
m

en
ts o

u
tsid

e th
e U

n
io

n
 a

n
d
 sh

a
re en

fo
rcem

en
t ex

p
erien

ce. 

5
. M

em
b
er S

ta
tes sh

a
ll en

su
re th

a
t th

eir co
m

p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 

a
u

th
o
rities h

a
ve th

e h
u

m
a
n

, fin
a
n

cia
l a

n
d
 tech

n
ica

l reso
u

rces th
a
t a

re
 

n
ecessa

ry fo
r th

e effective p
erfo

rm
a
n

ce o
f th

eir d
u

ties a
n

d
 ex

ercise o
f 

th
eir p

o
w

ers w
h

en
 a

p
p
lyin

g
 A

rticles 1
0
1
 a

n
d
 1

0
2
 T

F
E

U
 a

s d
efin

ed
 in

 

p
a
ra

g
ra

p
h

 2
 o

f th
is A

rticle; 

6
. T

h
e C

o
m

m
issio

n
 a

n
d
 th

e co
m

p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 a

u
th

o
rities 

en
fo

rcin
g
 th

e ru
les referred

 to
 in

 A
rticle 1

(6
) sh

a
ll h

a
ve th

e p
o
w

er to
 

p
ro

vid
e 

ea
ch

 
o
th

er 
w

ith
 

a
n

y 
m

a
tter 

o
f 

fa
ct 

o
r 

o
f 

la
w

, 
in

clu
d
in

g
 

co
n

fid
en

tia
l in

fo
rm

a
tio

n
. T

h
e in

fo
rm

a
tio

n
 su

p
p
lied

 to
 th

e C
o
m

m
issio

n
 

m
a
y b

e m
a
d
e a

va
ila

b
le to

 th
e co

m
p
eten

t n
a

tio
n

a
l co

m
p
etitio

n
 a

u
th

o
rities 

o
f o

th
er M

em
b
er S

ta
tes. T

h
e co

m
p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 a

u
th

o
rities 

m
a
y a

lso
 ex

ch
a
n

g
e b

etw
een

 th
em

selves in
fo

rm
a
tio

n
 n

ecessa
ry fo

r th
e 

a
ssessm

en
t o

f a
 ca

se th
a
t th

ey a
re d

ea
lin

g
 w

ith
 u

n
d
er th

is R
eg

u
la

tio
n

. 

7
. 

T
h

e 
co

m
p
eten

t 
n

a
tio

n
a
l 

co
m

p
etitio

n
 
a
u

th
o
rities 

sh
a
ll, 

w
h

en
 
a
ctin

g
 

p
u

rsu
a
n

t to
 p

a
ra

g
ra

p
h

 3
, in

fo
rm

 th
e C

o
m

m
issio

n
 in

 w
ritin

g
 o

f th
e first 

fo
rm

a
l in

vestig
a
tive m

ea
su

re, b
efo

re o
r im

m
ed

ia
tely a

fter th
e sta

rt o
f 

su
ch

 
m

ea
su

re. 
T

h
is 

in
fo

rm
a
tio

n
 
m

a
y 

a
lso

 
b
e 

m
a
d
e 

a
va

ila
b
le 

to
 

th
e 

co
m

p
eten

t n
a
tio

n
a
l co

m
p
etitio

n
 a

u
th

o
rities o

f th
e o

th
er M

em
b
er S

ta
tes. 

IE
 

 (C
o
m

m
en

ts): 

P
ro

p
o
sed

 
am

en
d
m

en
t 

b
etter 

h
ig

h
lig

h
ts 

w
h
ere 

n
atio

n
al 

co
m

p
etitio

n
 

au
th

o
rities w

ill su
p
p
o
rt th

e C
o
m

m
issio

n
, h

o
w

 th
ey

 w
ill d

o
 th

is, an
d
 th

at 

M
em

b
er 

S
tates 

sh
all 

en
su

re 
their N

C
A

s have the necessary ‘hum
an, 

fin
an

cial an
d
 tech

n
ical reso

u
rces. 
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 A
rticle 3

3
 

R
eq

u
est fo

r a m
ark

et in
v

estig
atio

n
 

L
T

 

 (C
o
m

m
en

ts): 

L
T

: g
en

eral co
m

m
en

t. L
T

 co
u
ld

 su
p
p
o
rt th

at 3
 M

S
s w

ill b
e ab

le to
 req

u
est 

a m
ark

et in
v
estig

atio
n
 u

n
d
er th

e A
rt 1

6
 an

d
 1

7
. H

o
w

ev
er, w

e w
o
u
ld

 n
o
t 

su
p
p
o
rt 

lo
w

erin
g
 

th
e 

th
resh

o
ld

/n
u
m

b
er 

o
f 

M
S

s, 
w

h
ich

 
can

 
p
resen

t 
a 

req
u
est. 

 
 

1
. 

W
h
en

 th
ree o

r m
o
re M

em
b
er S

tates req
u
est th

e C
o
m

m
issio

n
 to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

5
 b

ecau
se th

ey
 co

n
sid

er th
at 

th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 su
sp

ect th
at an

 p
ro

v
id

er o
f co

re p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 sh

o
u

ld
 b

e d
esig

n
ated

 as a g
atek

eep
er, th

e 

C
o
m

m
issio

n
 sh

all w
ith

in
 fo

u
r m

o
n
th

s ex
am

in
e w

h
eth

er th
ere are 

reaso
n
ab

le g
ro

u
n
d
s to

 o
p

en
 su

ch
 an

 in
v
estig

atio
n

 an
d
 th

e resu
lt o

f su
ch

 

ex
am

in
atio

n
 sh

all b
e p

u
b
lish

ed
. 

L
U

 

 (C
o
m

m
en

ts): 

W
e strongly support m

aintaining the “three or m
ore M

em
ber States” as a 

th
resh

o
ld

 fo
r req

u
estin

g
 th

e C
o
m

m
issio

n
 to

 o
p
en

 a m
ark

et in
v
estig

atio
n
. 

T
h
is 

is 
co

n
sisten

t 
w

ith
 

th
e 

lo
g
ic 

o
f 

th
e 

th
e 

sco
p
e 

w
h
ich

 
d

efin
es 

g
atek

eep
ers th

at o
ffer C

P
S

 in
 at least th

ree M
em

b
er S

tates (A
rticle 3

.2
.a). 

T
h
e D

M
A

 sh
o
u
ld

 n
o
t b

e trig
g
ered

 at th
e req

u
est o

f a sin
g
le M

em
b
er S

tate. 

T
h
e 1

1
4
 b

asis o
f th

e D
M

A
 m

ean
s th

at issu
es th

at co
u
ld

 trig
g
er a m

ark
et 

in
v
estig

atio
n
 n

eed
 to

 h
av

e a S
in

g
le M

ark
et d

im
en

sio
n
 to

 th
em

. 

S
am

e co
m

m
en

t fo
r p

arag
rap

h
 1

a. 

E
S

 

 (D
raftin

g
): 

1
. 

W
h
en

 
o
n

e 
o
r 

m
o
re 

M
em

b
er 

S
tates 

req
u
est 

th
e 

C
o
m

m
issio

n
 
to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

5
 b

ecau
se th

e
y
 co

n
sid

er th
at 

th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 su
sp

ect th
at an

 p
ro

v
id

er o
f co

re p
latfo

rm
 

serv
icesu

n
d
ertak

in
g
 

sh
o
u
ld

 
b
e 

d
esig

n
ated

 
as 

a 
g
atek

eep
er, 

th
e 

C
o
m

m
issio

n
 

sh
all 

w
ith

in
 

fo
u
r 

m
o
n
th

s 
ex

am
in

e 
w

h
eth

er 
th

ere 
are 

reaso
n
ab

le g
ro

u
n
d
s to

 o
p
en

 su
ch

 an
 in

v
estig

atio
n

 an
d
 th

e resu
lt o

f su
ch

 

ex
am

in
atio

n
 sh

all b
e p

u
b
lish

ed
. 
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1
a. 

W
h
en

 th
ree o

r m
o
re M

em
b
er S

tates req
u
est th

e C
o
m

m
issio

n
 to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

6
 b

ecau
se th

ey
 co

n
sid

er th
at 

th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 su
sp

ect th
at a g

atek
eep

er h
as 

sy
stem

atically
 in

frin
g
ed

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 an
d
 

h
as fu

rth
er stren

g
th

en
ed

 o
r ex

ten
d
ed

 its g
atek

eep
er p

o
sitio

n
 in

 relatio
n
 to

 

th
e ch

aracteristics u
n
d
er A

rticle 3
(1

), th
e C

o
m

m
issio

n
 sh

all w
ith

in
 fo

u
r 

m
o
n
th

s ex
am

in
e w

h
eth

er th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 o
p
en

 su
ch

 an
 

in
v
estig

atio
n
 an

d
 th

e resu
lt o

f su
ch

 ex
am

in
atio

n
 sh

all b
e p

u
b
lish

ed
. 

E
S

 

 (D
raftin

g
): 

1
a. 

W
h
en

 
o
n

e 
o
r 

m
o
re 

M
em

b
er 

S
tates 

req
u
est 

th
e 

C
o
m

m
issio

n
 
to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

6
 b

ecau
se th

e
y
 co

n
sid

er th
at 

th
ere 

are 
reaso

n
ab

le 
g
ro

u
n
d
s 

to
 

su
sp

ect 
th

at 
a 

g
atek

eep
er 

h
as 

sy
stem

atically
 in

frin
g
ed

 th
e o

b
lig

atio
n
s laid

 d
o
w

n
 in

 A
rticles 5

 an
d
 6

 an
d

 

h
as fu

rth
er stren

g
th

en
ed

 o
r ex

ten
d
ed

 its g
atek

eep
er p

o
sitio

n
 in

 relatio
n
 to

 

th
e ch

aracteristics u
n
d
er A

rticle 3
(1

), th
e C

o
m

m
issio

n
 sh

all w
ith

in
 fo

u
r 

m
o
n
th

s ex
am

in
e w

h
eth

er th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 o
p
en

 su
ch

 an
 

in
v
estig

atio
n
 an

d
 th

e resu
lt o

f su
ch

 ex
am

in
atio

n
 sh

all b
e p

u
b
lish

ed
. 

 
 

1
b
. 

W
h
en

 th
ree o

r m
o
re M

em
b
er S

tates req
u
est th

e C
o
m

m
issio

n
 to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

7
 b

ecau
se th

ey
 co

n
sid

er th
at 

o
n
e o

r m
o
re serv

ices w
ith

in
 th

e d
ig

ital secto
r sh

o
u
ld

 b
e ad

d
ed

 to
 th

e list o
f 

co
re p

latfo
rm

 serv
ices p

u
rsu

an
t to

 A
rticle 2

(2
) o

r th
at th

ere are reaso
n

ab
le 

g
ro

u
n
d
s to

 su
sp

ect th
at o

n
e o

r sev
eral ty

p
es o

f p
ractices are n

o
t effectiv

ely
 

ad
d
ressed

 b
y
 th

is R
eg

u
latio

n
 an

d
 m

ay
 lim

it th
e co

n
testab

ility
 o

f co
re 

p
latfo

rm
 serv

ices o
r m

a
y
 b

e u
n
fair, th

e C
o
m

m
issio

n
 sh

all w
ith

in
 fo

u
r 

m
o
n
th

s ex
am

in
e w

h
eth

er th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 o
p
en

 su
ch

 an
 

in
v
estig

atio
n
 an

d
 th

e resu
lt o

f su
ch

 ex
am

in
atio

n
 sh

o
u
ld

 b
e p

u
b
lish

ed
. 

L
U

 

 (D
raftin

g
): 

1
b

. 
W

h
en

 th
ree o

r m
o
r
e M

e
m

b
er

 S
ta

tes req
u

est th
e C

o
m

m
issio

n
 

to
 o

p
en

 a
n

 in
v
estig

a
tio

n
 p

u
rsu

a
n

t to
 A

rticle 1
7
 b

eca
u

se th
ey

 co
n

sid
er 

th
a
t o

n
e o

r m
o

re se
rv

ic
es w

ith
in

 th
e d

ig
ita

l secto
r sh

o
u

ld
 b

e a
d

d
ed

 to
 

th
e list o

f co
re p

la
tfo

rm
 serv

ices p
u

rsu
a
n

t to
 A

rticle 2
(2

) o
r th

a
t th

er
e 

a
re 

rea
so

n
a
b

le 
g
ro

u
n

d
s 

to
 

su
sp

ect 
th

a
t 

o
n

e 
o
r
 

sev
e
ra

l 
ty

p
es 

o
f 

p
ra

ctices a
re n

o
t effectiv

ely
 a

d
d

ressed
 b

y
 th

is R
eg

u
la

tio
n

 a
n

d
 m

a
y
 

lim
it th

e co
n

testa
b

ility
 o

f co
re p

la
tfo

rm
 serv

ic
e
s o

r m
a
y
 b

e u
n

fa
ir, th

e 

C
o

m
m

issio
n

 
sh

a
ll 

w
ith

in
 

fo
u

r 
m

o
n

th
s 

ex
a

m
in

e 
w

h
eth

er 
th

ere 
a

re
 

rea
so

n
a
b

le g
ro

u
n

d
s to

 o
p

en
 su

ch
 a

n
 in

v
estig

a
tio

n
 a

n
d

 th
e resu

lt o
f 

su
ch

 ex
a
m

in
a
tio

n
 sh

o
u

ld
 b

e p
u

b
lish

ed
. 

L
U

 

 (C
o
m

m
en

ts): 
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T
h
is p

ro
v
isio

n
 allo

w
s th

ree o
r m

o
re M

em
b
er S

tates to
 start a p

ro
ced

u
re 

w
h
ich

 m
ay

 resu
lt in

 a ch
an

g
e o

f sco
p
e o

f th
e D

M
A

. A
s fo

r an
y
 p

iece o
f 

legislation, the C
om

m
ission’s evaluation report, including evidence and 

d
em

o
n
strab

le fin
d
in

g
s, is th

e ap
p
ro

p
riate b

asis fo
r an

y
 su

ch
 ch

an
g
e. 

E
S

 

 (D
raftin

g
): 

1
b
. 

W
h
en

 
o
n

e 
o
r 

m
o
re 

M
em

b
er 

S
tates 

req
u
est 

th
e 

C
o
m

m
issio

n
 
to

 

o
p
en

 an
 in

v
estig

atio
n
 p

u
rsu

an
t to

 A
rticle 1

7
 b

ecau
se th

e
y
 co

n
sid

er th
at 

o
n
e o

r m
o
re serv

ices w
ith

in
 th

e d
ig

ital secto
r sh

o
u
ld

 b
e ad

d
ed

 to
 th

e list o
f 

co
re p

latfo
rm

 serv
ices p

u
rsu

an
t to

 A
rticle 2

(2
) o

r th
at th

ere are reaso
n
ab

le 

g
ro

u
n
d
s to

 su
sp

ect th
at o

n
e o

r sev
eral ty

p
es o

f p
ractices are n

o
t effectiv

ely
 

ad
d
ressed

 
b

y
 
th

is 
R

eg
u

latio
n
 
an

d
 
m

a
y
 
lim

it 
th

e 
co

n
testab

ility
 
o
f 

co
re 

p
latfo

rm
 
serv

ices 
o
r 

m
ay

 
b

e 
u
n
fair, 

th
e 

C
o
m

m
issio

n
 
sh

all 
w

ith
in

 
fo

u
r 

m
o
n
th

s ex
am

in
e w

h
eth

er th
ere are reaso

n
ab

le g
ro

u
n
d
s to

 o
p
en

 su
ch

 an
 

in
v
estig

atio
n
 an

d
 th

e resu
lt o

f su
ch

 ex
am

in
atio

n
 sh

o
u
ld

 b
e p

u
b
lish

ed
. 

 
 

2
. 

M
em

b
er S

tates sh
all su

b
m

it ev
id

en
ce in

 su
p
p
o
rt o

f th
eir req

u
est 

p
u
rsu

an
t to

 A
rticle 3

3
(1

), (1
a) an

d
 (1

b
). 

E
S

 

 (D
raftin

g
): 

2
. 

M
em

b
er S

tates sh
all rea

so
n

 th
eir req

u
est p

u
rsu

an
t to

 A
rticle 3

3
(1

), 

(1
a) an

d
 (1

b
). 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e b

u
rd

en
 fo

r th
e req

u
est sh

o
u
ld

 b
e lo

w
er. It m

u
st b

e p
o
in

ted
 o

u
t th

at th
e 

aim
 o

f th
e in

v
estig

atio
n
 itself is to

 g
ath

er th
e factu

al ev
id

en
ce th

at is g
o
in

g
 

to
 b

e assessed
. T

h
e co

rrect u
se o

f th
is m

ech
an

ism
 is en

su
red

 b
y
 th

e lo
y
al 

co
o
p
eratio

n
 o

f M
S

. 
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A
rticle 3

3
a 

P
riv

ate en
fo

rcem
en

t 
L

U
 

 (D
raftin

g
): 

A
rticle 3

3
a

 

P
riv

a
te en

fo
rce

m
en

t 

L
U

 

 (C
o
m

m
en

ts): 

W
e are n

o
t co

n
v
in

ced
 b

y
 th

is A
rticle. T

h
is A

rticle activ
ely

 en
co

u
rag

es 

d
iv

erg
in

g
 
ap

p
licatio

n
s 

o
f 

th
e 

D
M

A
 
v
ia 

n
atio

n
al 

co
u
rts. 

It 
is 

tru
e 

th
at 

n
atio

n
al co

u
rts m

a
y
 ap

p
ly

 th
e d

irectly
 ap

p
licab

le ru
les o

f th
e D

M
A

 in
 an

y
 

case, w
h
ich

 is w
h

y
 th

is ex
p
licit article is n

o
t n

eed
ed

. H
o
w

ev
er, in

clu
d
in

g
 

th
is A

rticle sen
d
s th

e m
essag

e th
at th

e D
M

A
 w

ill n
o
t b

e su
fficien

tly
 clear 

an
d
 o

p
en

 to
 in

terp
retatio

n
 b

y
 n

atio
n
al co

u
rts. It also

 q
u
estio

n
s in

d
irectly

 

th
e effectiv

en
ess o

f th
e en

fo
rcem

en
t b

y
 th

e C
o
m

m
issio

n
 as so

le en
fo

rce
r. 

In
 m

o
st M

em
b
er S

tates, it w
ill b

e civ
il law

 co
u
rts w

h
ere th

e ru
les d

iffer 

fro
m

 
o
n
e 

M
em

b
er 

S
tate 

to
 
an

o
th

er. 
A

lso
, 

th
ese 

co
u
rts 

m
a
y
 
th

en
 
sen

d
 

req
u
ests fo

r p
relim

in
ary

 ru
lin

g
 to

 th
e C

JE
U

. T
h

e u
ltim

ate resu
lt w

ill b
e 

frag
m

en
ted

 ap
p
licatio

n
 o

f th
e ru

les, w
h

ich
 w

ill p
o
ten

tially
 co

n
flict w

ith
 

th
e en

fo
rcem

en
t b

y
 th

e C
o
m

m
issio

n
 an

d
 p

o
ssib

ly
 stall th

e im
p
lem

en
tatio

n
 

o
f o

b
lig

atio
n
s b

y
 g

atek
eep

ers. A
n

y
 in

cen
tiv

e th
at u

n
d
erm

in
es a u

n
ifo

rm
 

an
d
 h

arm
o
n
ised

 ap
p
licatio

n
 o

f th
e ru

les sh
o
u
ld

 b
e av

o
id

ed
.  

W
h
ile 

an
 

A
rticle 

o
n
 

 
p
riv

ate 
en

fo
rcem

en
t 

m
ak

es 
sen

se 
in

 
classic 

co
m

p
etitio

n
 law

 in
stru

m
en

ts, it is a lo
t less co

m
m

o
n
 fo

r leg
islatio

n
s b

ased
 

o
n
 A

rticle 1
1
4
 T

F
E

U
. 

L
T

 

 (C
o
m

m
en

ts): 

L
T

. A
lth

o
u

g
h
 L

T
 u

n
d

erstan
d
s th

e reaso
n
in

g
 b

eh
in

d
 th

e n
ew

 A
rt, m

o
re 
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in
fo

rm
atio

n
 is n

eed
ed

. T
h
erefo

re, w
e are w

aitin
g
 fo

r fu
rth

er d
iscu

ssio
n
, 

w
h
ich

, w
e h

o
p
e, w

ill b
rin

g
 m

o
re clarity

 o
n

 th
e p

ractical im
p
lem

en
tatio

n
 

asp
ects an

d
 im

p
licatio

n
 o

n
 th

e h
arm

o
n
isatio

n
 o

b
jectiv

e o
f th

e D
M

A
.  

IE
 

 (C
o
m

m
en

ts): 

T
h
is p

ro
v
isio

n
 m

ean
s th

at in
d
iv

id
u
als o

r co
rp

o
ratio

n
s w

ill b
e ab

le to
 ask

 

n
atio

n
al co

u
rts to

 en
fo

rce th
e rig

h
ts p

ro
v
id

ed
 fo

r in
 A

rticles 5
 an

d
 6

 b
y
 

w
a
y
 o

f in
ju

n
ctio

n
s o

r seek
 m

o
n
etary

 d
am

ag
es fo

r a b
reach

 o
f th

ese rig
h
ts.  

 O
v
erall, it is u

n
clear w

h
at th

e in
ten

d
ed

 p
u
rp

o
se o

f th
is n

ew
 A

rticle is. 

G
iv

en
 th

at th
e D

M
A

 w
ill b

e lim
ited

 in
 its ap

p
licatio

n
 to

 a fin
ite n

u
m

b
er o

f 

larg
e u

n
d
ertak

in
g
s d

esig
n
ated

 as g
atek

eep
ers u

n
d

er th
e D

M
A

, it is u
n
clear 

as 
to

 
w

h
at 

p
riv

ate 
en

fo
rcem

en
t 

in
 

th
is 

co
n
tex

t 
w

o
u
ld

 
b
e 

in
ten

d
ed

 
to

 

ach
iev

e.   

 Irelan
d
 aw

aits C
o
u
n
cil L

eg
al S

erv
ic

e o
p
in

io
n
 o

n
 th

e co
m

p
atib

ility
 o

f th
e 

leg
al b

asis o
f th

e D
M

A
 (1

1
4
 T

F
E

U
) to

 d
eliv

er h
arm

o
n
isatio

n
 an

d
 A

rticle 

3
3
a an

d
 th

e risk
 u

n
restricted

 p
riv

ate en
fo

rcem
en

t w
o
u
ld

 in
tro

d
u
ce in

 term
s 

o
f frag

m
en

tatio
n
. 

C
Z

 

 (C
o
m

m
en

ts): 
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C
Z

 th
in

k
s th

at th
is w

o
rd

in
g
 o

f th
e n

ew
 A

rticle m
ig

h
t lead

 to
 th

e risk
 o

f 

frag
m

en
tatio

n
 o

f in
terp

retatio
n
 o

f th
e p

ro
v
isin

 w
ith

 reg
ard

 to
 issu

e o
f a 

p
arallel ap

licatio
n
 o

f th
e D

M
A

 b
y
 th

e C
o
m

m
isio

n
 an

d
 n

atio
n
al co

u
rts o

r at 

least 
in

d
ep

en
d
en

t 
co

u
rt 

in
terp

retatio
n
 

o
f 

th
e 

o
b
lig

atio
n
s. 

If 
th

is 
is 

th
e
 

o
b
ject o

f th
e in

tro
d
u
ctio

n
 o

f th
is A

rticle, C
Z

 can’t agree w
ith it. O

th
erw

ise
 

th
is A

rticle sh
o
u
ld

 b
e aim

ed
 at claim

in
g
 co

m
p
en

satio
n
 o

f d
em

ag
es fo

r 

in
frin

g
em

en
t (w

h
ich

 sh
o

u
ld

 b
e, acco

rd
in

g
 to

 u
s, th

e essen
ce o

f th
e id

ea o
f 

p
riv

ate 
en

fo
rcem

en
t), 

th
e 

article 
3
3
a 

w
o
u
ld

 
n
eed

 
to

 
b
e 

re-d
rafted

 
in

to
 

so
m

eth
in

g
 sim

ilar to
 w

h
at w

e h
av

e in
 D

irectiv
e 2

0
1
4
/1

0
4
/E

U
 an

d
 fo

cu
s 

o
n
 

th
e 

rig
h
ts 

o
f 

th
o
se 

w
h
o
 

su
ffered

 
h
arm

 
to

 
seek

 
co

m
p
en

satio
n
. 

E
v
en

tu
ally

 C
Z

 th
in

k
s th

is A
rticle m

ig
h
t b

e d
eleted

 fro
m

 th
e D

M
A

, as th
e 

n
atio

n
al co

u
rts m

ig
h
t ap

p
ly

 an
y
 R

eg
u
latio

n
 o

f th
e E

u
ro

p
ean

 P
arliam

en
t 

an
d
 

o
f 

th
e 

C
o
u
n
cil 

(ty
p
ically

 
in

 
cases 

o
f 

claim
in

g
 

d
am

ag
es) 

d
irectly

, 

w
ith

o
u
t th

e n
eed

 o
f ex

p
ressly

 m
en

tio
n
in

g
 it.  

F
I 

 (C
o
m

m
en

ts): 

F
I co

n
sid

ers th
at ad

d
in

g
 A

rticle 3
3

a o
n

 P
riv

ate en
fo

rcem
en

t w
o
u
ld

 resu
lt 

in
 an

 in
h
eren

t risk
 o

f frag
m

en
ted

 in
terp

retatio
n
s if n

atio
n
al co

u
rts co

u
ld

 

in
d
ep

en
d
en

tly
 

in
terp

ret 
th

e 
o
b
lig

atio
n
s. 

S
u
ch

 
frag

m
en

tatio
n
 

w
o
u
ld

 

serio
u
sly

 jeo
p

ard
ize th

e o
b
jectiv

e o
f creatin

g
 a u

n
ifo

rm
 E

U
 w

id
e leg

al 

fram
ew

o
rk

 fo
r g

atek
eep

ers. 

 F
I 

w
o
u
ld

 
also

 
w

elco
m

e 
ad

d
itio

n
al 

clarificatio
n
 
an

d
 
p
ractical 

ex
am

p
les 

fro
m

 th
e C

o
m

m
issio

n
 o

n
 w

h
at is actu

ally
 m

ean
t b

y
 p

riv
ate en

fo
rcem

en
t in

 

th
is co

n
tex

t. W
o
u
ld

 th
e article allo

w
 an

y
 u

n
d

ertak
in

g
 to

 file a co
m

p
lain

t in
 

a n
atio

n
al co

u
rt req

u
estin

g
, fo

r ex
am

p
le, an

 in
ju

n
ctio

n
 d

ecisio
n
 if th

ey
 are 

affected by a gatekeepers’ non
-co

m
p
lian

ce w
ith

 th
e o

b
lig

atio
n
s?

 O
r w

o
u
ld

 

th
e article b

e lim
ited

 to
 g

iv
in

g
 n

atio
n
al co

u
rts th

e p
o
w

er to
 v

erify
 w

ith
 a 

d
ecisio

n
 a b

reach
 o

f A
rticles 5

 an
d
/o

r 6
 in

 o
rd

er fo
r th

e said
 d

ecisio
n
 to

 b
e 

u
sed

 
as 

a 
b
asis 

fo
r 

d
am

ag
es 

claim
s 

b
y
 

u
n
d
ertak

in
g
s 

affected
 

b
y
 

th
e 
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gatekeepers’ infringem
ent? 

S
E

 

 (D
raftin

g
): 

C
o
o
p
eratio

n
 

an
d
 

co
o
rd

in
atio

n
 

b
etw

een
 

th
e 

C
o

m
m

issio
n
 

an
d
 

n
atio

n
al 

co
u
rts in

 P
p
riv

ate en
fo

rcem
en

t. 

S
E

 

 (C
o
m

m
en

ts): 

A
cco

rd
in

g
 to

 S
E

, th
e reg

u
latio

n
 is d

irectly
 ap

p
licab

le, b
u
t th

e q
u
estio

n
 is 

w
h
eth

er th
e reg

u
latio

n
 h

as d
irect effect an

d
 can

 b
e in

v
o
k
ed

 b
efo

re n
atio

n
al 

co
u
rts w

ith
o
u
t th

e p
ro

v
isio

n
 in

 q
u
estio

n
. A

s S
E

 u
n
d
erstan

d
 th

e assessm
en

t 

p
u
t 

fo
rw

ard
 
b

y
 
th

e 
C

o
m

m
issio

n
 
an

d
 
th

e 
C

o
u
n
cil 

L
eg

al 
S

erv
ice 

at 
th

e 

m
eetin

g
 o

f th
e 2

3
rd o

f Ju
ly

, th
e reg

u
latio

n
 h

as, acco
rd

in
g
 to

 E
U

 law
, d

irect 

effect ev
en

 w
ith

o
u
t th

is article an
d
 th

at th
e aim

 o
f th

e article is to
 reg

u
late 

th
e 

co
o
p
eratio

n
 

an
d
 

co
o
rd

in
atio

n
 

b
etw

een
 

th
e 

C
o
m

m
issio

n
 

an
d
 

th
e 

n
atio

n
al co

u
rts. If th

is is th
e case it sh

o
u
ld

, acco
rd

in
g
 to

 S
E

, b
e clarified

 in
 

th
e title o

f th
e article an

d
 in

 p
.1

. 

S
E

 w
o
u
ld

 ap
p
reciate if th

e d
etailed

 reaso
n
s fo

r th
e d

irect effect o
f th

e 

reg
u
latio

n
 co

u
ld

 b
e clarified

 ag
ain

 at th
e n

ex
t m

eetin
g
.   

 S
E

 w
o
u
ld

 lik
e a scru

tin
y
 reserv

atio
n
 fo

r article 3
3

a.  
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E
S

 

 (D
raftin

g
): 

A
rticle 

3
3
a 

P
riv

ate en
fo

rcem
en

t 

E
S

 

 (C
o
m

m
en

ts): 

T
h
e sco

p
e/p

u
rso

p
o
se o

f th
is article is n

o
t clear. N

eith
er its im

p
licatio

n
s 

regarding the “application” of the R
egulation.  

M
o
reo

v
er, th

e effects o
n
 m

ark
et frag

m
en

tatio
n
 are n

o
t clear. If th

is article 

is 
to

 
b
e 

ad
d
ed

, 
it 

sh
o
u
ld

 
p
rev

en
t 

th
e 

co
n

flict 
b
etw

een
 

reso
lu

tio
n
s 

o
f 

d
ifferen

t n
atio

n
al co

u
rts an

d
 g

u
aran

tee th
e co

n
sisten

c
y
 o

f th
e en

fo
rcem

en
t. 

It is n
o
t clear if th

e C
o
m

m
issio

n
´s p

articip
atio

n
 as a

m
icu

s cu
ria

e can
 so

lv
e 

th
e in

co
n
sisten

c
y
 p

ro
b
lem

s.  

C
L

S
 clarificatio

n
 w

o
u
ld

 b
e n

eed
ed

 b
efo

re p
ro

v
id

in
g
 d

raftin
g
 su

g
g
estio

n
s. 

 

 
 

1
. 

N
atio

n
al co

u
rts sh

all h
av

e th
e p

o
w

er to
 ap

p
ly

 A
rticles 5

 an
d
 6

 o
f 

th
is R

eg
u
latio

n
. 

L
U

 

 (D
raftin

g
): 

1
. 

N
a
tio

n
a
l co

u
rts sh

a
ll h

a
v
e th

e p
o
w

er to
 a

p
p

ly
 A

rticles 5
 a

n
d

 6
 

o
f th

is R
eg

u
la

tio
n

. 

IE
 

 (D
raftin

g
): 

1
.  

N
atio

n
al co

u
rts sh

all h
av

e th
e p

o
w

er to
 ap

p
ly

 A
rticles 5

 an
d
 6

 o
f 

th
is R

eg
u
latio

n
.   
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S
E

 

 (D
raftin

g
): 

1
. 

A
cco

rd
in

g
 to

 E
U

 law
, N

n
atio

n
al co

u
rts sh

all h
av

e th
e p

o
w

er to
 

ap
p
ly

 A
rticles 5

 an
d
 6

 o
f th

is R
eg

u
latio

n
. 

S
E

 

 (C
o
m

m
en

ts): 

T
h
e p

u
rp

o
se o

f th
e am

en
d
m

en
t is to

 clarify
 th

at th
e R

eg
u
latio

n
 d

o
es n

o
t 

co
n
fer an

y
 n

ew
 p

o
w

ers to
 n

atio
n
al co

u
rts.  

E
S
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e 

C
o
m

m
issio

n
 m

ay
 req

u
est th
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 b
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e C
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 d
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T
h
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o
m

m
issio

n
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all p
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b
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e d
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n
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h
ich

 it tak
es 

p
u
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an
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, 9
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d
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u
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n
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t 

o
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e d
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n
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d
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g
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u
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 p
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e d
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 a d
ecisio

n
. 

IE
 

 (C
o
m

m
en

ts): 

F
o
r tran

sp
aren

c
y
 p

u
rp

o
ses a sh

o
rt rep

o
rt sh

o
u
ld

 acco
m

p
an

y
 C

o
m

m
issio

n
 

d
ecisio
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e d
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u
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o
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m
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m
en

ts 
an

d
 

w
ith

 
th

e 
aim

 
at 

th
e 

im
p
ro

v
em

en
t 

o
f 

relatio
n
s 

w
ith

 
th

e 
E

u
ro

p
ean

 
in

stitu
tio

n
s, 

it 
w

o
u
ld

 
b
e 

n
ecessary

 to
 av

o
id

 th
e d

isp
ersio

n
 o

f in
fo

rm
atio

n
 an

d
 th

e co
m

p
lex

ity
 o

f 

accessin
g
 it. 

B
esid

es, 
th

e 
estab

lish
m

en
t 

o
f 

a 
rep

o
rtin

g
 

m
ech

an
ism

 
w

ill 
allo

w
 

th
ird

 

p
arties to

 in
fo

rm
 th

e C
o
m

m
issio

n
 o

f all th
o
se p

ractices carried
 o

u
t b

y
 

G
atek

eep
ers th

at m
a
y
 im

p
ly

 a b
reach

 o
f th

e o
b

lig
atio

n
s p

ro
v
id

ed
 fo

r in
 

th
is R

eg
u
latio

n
. 
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In
 

th
is 

co
n
tex

t, 
th

e 
creatio

n
 

o
f 

a 
sin

g
le 

an
d
 

cen
tralized

 
in

fo
rm

atio
n
 

ch
an

n
el 

w
ith

in
 

th
e 

fram
ew

o
rk

 
o
f 

th
e 

D
M

A
, 

far 
fro

m
 

im
p
o
sin

g
 

n
ew

 

ad
m

in
istrativ

e 
b
u
rd

en
s 

o
n
 

th
e 

stak
eh

o
ld

ers, 
w

ill 
m

ean
 

a 
red

u
ctio

n
 

in
 

in
fo

rm
atio

n
 

search
 

tim
es, 

w
ill 

en
h
an

ce 
th

e 
q

u
an

tity
 

an
d
 

q
u
ality

 
o

f 

in
fo

rm
atio

n
 

p
u
b
lish

ed
 

b
y
 

th
e 

E
u
ro

p
ean

 
C

o
m

m
issio

n
, 

w
ill 

fo
ster 

in
tero

p
erab

ility
 an

d
 reu

se o
f it an

d
 w

ill av
o
id

 d
u

p
licatio

n
 an

d
 d

isp
ersio

n
 

o
f p

u
b
licatio

n
s. 

 

2
. 

T
h
e p

u
b
licatio

n
 sh

all h
av

e reg
ard

 to
 th

e leg
itim

ate in
terest o

f 

g
atek

eep
ers o

r th
ird

 p
arties in

 th
e p

ro
tectio

n
 o

f th
eir co

n
fid

en
tial 

in
fo

rm
atio

n
. 

E
S

 

 (D
raftin

g
): 

2
4
. 

T
h
e 

p
u
b
licatio

n
 

sh
all 

h
av

e 
reg

ard
 

to
 

th
e 

leg
itim

ate 
in

terest 
o
f 

g
atek

eep
ers 

o
r 

th
ird

 
p

arties 
in

 
th

e 
p
ro

tectio
n
 

o
f 

th
eir 

co
n

fid
en

tial 

in
fo

rm
atio

n
. 

 
 

A
rticle 3

5
 

R
ev

iew
 b

y
 th

e C
o
u
rt o

f Ju
stice o

f th
e E

u
ro

p
ean

 U
n

io
n

 
 

 
 

In
 acco

rd
an

ce w
ith

 A
rticle 2

6
1
 o

f th
e T

reaty
 o

n
 th

e F
u
n
ctio

n
in

g
 o

f th
e 

E
u
ro

p
ean

 U
n
io

n
, th

e C
o
u

rt o
f Ju

stice o
f th

e E
u
ro

p
ean

 U
n
io

n
 h

as 

u
n
lim

ited
 ju

risd
ictio

n
 to

 rev
iew

 d
ecisio

n
s b

y
 w

h
ich

 th
e C

o
m

m
issio

n
 h

as 

im
p
o
sed

 fin
es o

r p
erio

d
ic p

en
alty

 p
a
y
m

en
ts. It m

ay
 can

cel, red
u
ce o

r 

in
crease th

e fin
e o

r p
erio

d
ic p

en
alty

 p
a
y
m

en
t im

p
o
sed

. 

 

 
 

A
rticle 3

6
 

Im
p
lem

en
tin

g
 p

ro
v
isio

n
s 

 

 
 

1
. 

T
h
e C

o
m

m
issio

n
 m

ay
 ad

o
p
t im

p
lem

en
tin

g
 acts co

n
cern

in
g
: 3

, 6
, 

1
2
, 1

3
, 1

5
, 1

6
, 1

7
, 2

0
, 2

2
, 2

3
, 2

5
 an

d
 3

0
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(a) 
th

e fo
rm

, co
n
ten

t an
d
 o

th
er d

etails o
f n

o
tificatio

n
s an

d
 su

b
m

issio
n
s 

p
u
rsu

an
t to

 A
rticle 3

; 
 

 
 

(b
) 

th
e fo

rm
, co

n
ten

t an
d
 o

th
er d

etails o
f th

e tech
n
ical m

easu
res th

at 

g
atek

eep
ers sh

all im
p
lem

en
t in

 o
rd

er to
 en

su
re co

m
p
lian

ce w
ith

 p
o
in

ts (h
), 

(i) an
d
 (j) o

f A
rticle 6

(1
).; 

 

 
 

(b
a) 

th
e fo

rm
, co

n
ten

t an
d
 o

th
er d

etails o
f th

e reaso
n

ed
 req

u
est p

u
rsu

an
t 

to
 A

rticle 7
(7

); 
 

 
 

(b
b
) 

th
e fo

rm
, co

n
ten

t an
d
 o

th
er d

etails o
f th

e reaso
n

ed
 req

u
ests 

p
u
rsu

an
t to

 A
rticles 8

 an
d
 9

; 
 

 
 

(b
c) 

th
e fo

rm
, co

n
ten

t an
d
 o

th
er d

etails o
f th

e reg
u
lato

ry
 rep

o
rts 

d
eliv

ered
 p

u
rsu

an
t to

 A
rticle 9

a; 
 

 
 

(c) 
th

e fo
rm

, co
n
ten

t an
d
 o

th
er d

etails o
f n

o
tificatio

n
s an

d
 su

b
m

issio
n
s 

m
ad

e p
u
rsu

an
t to

 A
rticles 1

2
 an

d
 1

3
; 

 

 
 

(d
) 

th
e p

ractical arran
g
em

en
ts o

f ex
ten

sio
n
 o

f d
ead

lin
es as p

ro
v
id

ed
 in

 

A
rticle 1

6
; 

 

 
 

(e) 
th

e p
ractical arran

g
em

en
ts o

f th
e p

ro
ceed

in
g
s co

n
cern

in
g
 

in
v
estig

atio
n
s p

u
rsu

an
t to

 A
rticles 1

5
, 1

6
, 1

7
, an

d
 p

ro
ceed

in
g
s p

u
rsu

an
t to

 

A
rticles 2

2
, 2

3
 an

d
 2

5
; 

 

 
 

(f) 
th

e p
ractical arran

g
em

en
ts fo

r ex
ercisin

g
 rig

h
ts to

 b
e h

eard
 

p
ro

v
id

ed
 fo

r in
 A

rticle 3
0
; 
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(g
) 

th
e p

ractical arran
g
em

en
ts fo

r th
e n

eg
o
tiated

 d
isclo

su
re o

f 

in
fo

rm
atio

n
 p

ro
v
id

ed
 fo

r in
 A

rticle 3
0
; 

 

 
 

(aa) 
th

e p
ractical arran

g
em

en
ts fo

r th
e co

o
p

eratio
n
 an

d
 co

o
rd

in
atio

n
 

b
etw

een
 th

e C
o
m

m
issio

n
 an

d
 M

em
b
er S

tates p
ro

v
id

ed
 fo

r in
 A

rticle 3
2

a. 
S

E
 

 (C
o
m

m
en

ts): 

S
E

 h
as n

o
 co

m
m

en
ts o

n
 th

e am
en

d
m

en
ts, w

ith
 th

e reserv
atio

n
 fo

r n
ew

 

p
ro

v
isio

n
s o

n
 n

atio
n
al au

th
o
rities th

at w
ill b

e in
clu

d
ed

 in
 th

e reg
u
latio

n
. 

In
 
th

at 
case 

S
E

 
m

ay
 
co

n
sid

er 
th

at 
so

m
e 

elem
en

ts 
sh

o
u
ld

 
b
e 

in
clu

d
ed

 

d
irectly

 in
 th

e reg
u
latio

n
.  

 

 
 

2
. 

th
e p

ractical arran
g
em

en
ts fo

r th
e co

o
p

eratio
n
 an

d
 co

o
rd

in
atio

n
 

b
etw

een
 th

e C
o
m

m
issio

n
 an

d
 M

em
b
er S

tates p
ro

v
id

ed
 fo

r in
 A

rticle 

1
(7

).T
h
o
se im

p
lem

en
tin

g
 acts sh

all b
e ad

o
p
ted

 in
 acco

rd
an

ce w
ith

 th
e 

ad
v
iso

ry
 p

ro
ced

u
re referred

 to
 in

 A
rticle 3

2
3
7
a(4

2
). B

efo
re th

e ad
o
p
tio

n
 

o
f an

y
 m

easu
res p

u
rsu

an
t to

 p
arag

rap
h
 1

, th
e C

o
m

m
issio

n
 sh

all p
u
b
lish

 a 

d
raft th

ereo
f an

d
 in

v
ite all in

terested
 p

arties to
 su

b
m

it th
eir co

m
m

en
ts 

w
ith

in
 th

e tim
e lim

it it lay
s d

o
w

n
, w

h
ich

 m
a
y
 n

o
t b

e less th
an

 o
n
e m

o
n
th

.  

 

 
 

A
rticle 3

7
 

E
x

ercise o
f th

e d
eleg

atio
n

 
 

 
 

1
. 

T
h
e p

o
w

er to
 ad

o
p
t d

eleg
ated

 acts is co
n
ferred

 o
n
 th

e C
o
m

m
issio

n
 

su
b
ject to

 th
e co

n
d
itio

n
s laid

 d
o
w

n
 in

 th
is A

rticle. 
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 2
. 

T
h
e p

o
w

er to
 ad

o
p
t d

eleg
ated

 acts referred
 to

 in
 A

rticles 3
(5

6
) an

d
 

1
0
9
(1

) sh
all b

e co
n

ferred
 o

n
 th

e C
o
m

m
issio

n
 fo

r a p
erio

d
 o

f fiv
e y

ears 

fro
m

 D
D

/M
M

/Y
Y

Y
Y

. T
h
e C

o
m

m
issio

n
 sh

all d
raw

 u
p
 a rep

o
rt in

 resp
ect 

o
f th

e d
eleg

atio
n
 o

f p
o

w
er n

o
t later th

an
 n

in
e m

o
n
th

s b
efo

re th
e en

d
 o

f th
e 

fiv
e-y

ear p
erio

d
. T

h
e d

eleg
atio

n
 o

f p
o
w

er sh
all b

e tacitly
 ex

ten
d
ed

 fo
r 

p
erio

d
s o

f an
 id

en
tical d

u
ratio

n
, u

n
less th

e E
u
ro

p
ean

 P
arliam

en
t o

r th
e 

C
o
u
n
cil o

p
p
o
ses su

ch
 ex

ten
sio

n
 n

o
t later th

an
 th

ree m
o
n
th

s b
efo

re th
e en

d
 

o
f each

 p
erio

d
. 

 

 
 

3
. 

T
h
e d

eleg
atio

n
 o

f p
o

w
er referred

 to
 in

 A
rticles 3

(5
6
) an

d
 1

0
9
(1

) 

m
ay

 b
e rev

o
k

ed
 at an

y
 tim

e b
y
 th

e E
u

ro
p
ean

 P
arliam

en
t o

r b
y
 th

e 

C
o
u
n
cil. A

 d
ecisio

n
 to

 rev
o
k
e sh

all p
u
t an

 en
d
 to

 th
e d

eleg
atio

n
 o

f th
e 

p
o
w

er sp
ecified

 in
 th

at d
ecisio

n
. It sh

all tak
e effect th

e d
a
y
 fo

llo
w

in
g
 th

e 

p
u
b
licatio

n
 o

f th
e d

ecisio
n
 in

 th
e O

fficial Jo
u
rn

al o
f th

e E
u
ro

p
ean

 U
n
io

n
 

o
r at a later d

ate sp
ecified

 th
erein

. It sh
all n

o
t affect th

e v
alid

ity
 o

f an
y
 

d
eleg

ated
 acts alread

y
 in

 fo
rce. 

 

 
 

4
. 

B
efo

re ad
o
p
tin

g
 a d

eleg
ated

 act, th
e C

o
m

m
issio

n
 sh

all co
n
su

lt 

ex
p
erts d

esig
n
ated

 b
y
 each

 M
em

b
er S

tate in
 acco

rd
an

ce w
ith

 th
e 

p
rin

cip
les laid

 d
o
w

n
 in

 th
e In

ter-in
stitu

tio
n
al A

g
reem

en
t o

f 1
3
 A

p
ril 2

0
1
6
 

o
n
 B

etter L
aw

-M
ak

in
g
. 

 

 
 

5
. 

A
s so

o
n
 as it ad

o
p
ts a d

eleg
ated

 act, th
e C

o
m

m
issio

n
 sh

all n
o
tify

 it 

sim
u
ltan

eo
u
sly

 to
 th

e E
u

ro
p
ean

 P
arliam

en
t an

d
 to

 th
e C

o
u
n
cil. 

 

 
 

6
. 

A
 d

eleg
ated

 act ad
o
p
ted

 p
u
rsu

an
t to

 A
rticles 3

(5
6

) an
d
 1

0
9
(1

) 

sh
all en

ter in
to

 fo
rce o

n
ly

 if n
o
 o

b
jectio

n
 h

as b
een

 ex
p
ressed

 eith
er b

y
 th

e 

E
u
ro

p
ean

 P
arliam

en
t o

r b
y
 th

e C
o
u
n
cil w

ith
in

 a p
erio

d
 o

f tw
o
 m

o
n
th

s o
f 

n
o
tificatio

n
 o

f th
at act to

 th
e E

u
ro

p
ean

 P
arliam

en
t an

d
 to

 th
e C

o
u
n
cil o

r if, 

b
efo

re th
e ex

p
iry

 o
f th

at p
erio

d
, th

e E
u
ro

p
ean

 P
arliam

en
t an

d
 th

e C
o
u
n
cil 

h
av

e b
o
th

 in
fo

rm
ed

 th
e C

o
m

m
issio

n
 th

at th
ey

 w
ill n

o
t o

b
ject. T

h
at p

erio
d
 

sh
all b

e ex
ten

d
ed

 b
y
 tw

o
 m

o
n
th

s at th
e in

itiativ
e o

f th
e E

u
ro

p
ean
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 P
arliam

en
t o

r o
f th

e C
o
u

n
cil. 

 
 

A
rticle 3

7
a 

C
o
m

m
ittee p

ro
ced

u
re 

 

 
 

1
. 

The C
om

m
ission shall be assisted by a com

m
ittee (‘the D

igital 
M

arkets A
dvisory C

om
m

ittee’). That com
m

ittee shall be a com
m

ittee 
w

ith
in

 th
e m

ean
in

g
 o

f R
eg

u
latio

n
 (E

U
) N

o
 1

8
2
/2

0
1
1
. 

 

 
 

2
. 

W
h
ere referen

ce is m
ad

e to
 th

is p
arag

rap
h
, A

rticle 4
 o

f R
eg

u
latio

n
 

(E
U

) N
o
 1

8
2
/2

0
1
1
 sh

all ap
p
ly

. 
L

T
 

 (C
o
m

m
en

ts): 

L
T

 
su

p
p
o
rts 

D
K

 
p
ro

p
o

sal 
to

 
list 

all 
d
ecisio

n
s 

req
u
irin

g
 

th
e 

ad
v
iso

ry
 

p
ro

ced
u
re. 

 
 

W
h
ere th

e o
p
in

io
n
 o

f th
e co

m
m

ittee is to
 b

e o
b
tain

ed
 b

y
 w

ritten
 

p
ro

ced
u
re, th

at p
ro

ced
u
re sh

all b
e term

in
ated

 w
ith

o
u
t resu

lt w
h
en

, w
ith

in
 

th
e tim

e-lim
it fo

r d
eliv

ery
 o

f th
e o

p
in

io
n
, th

e ch
air o

f th
e co

m
m

ittee so
 

d
ecid

es o
r a sim

p
le m

ajo
rity

 o
f co

m
m

ittee m
em

b
ers so

 req
u
est. 

 

 
 

3
. 

T
h
e C

o
m

m
issio

n
 sh

all co
m

m
u
n
icate th

e o
p
in

io
n
 o

f th
e co

m
m

ittee 

to
 th

e ad
d
ressee o

f an
 in

d
iv

id
u
al d

ecisio
n
, to

g
eth

er w
ith

 th
at d

ecisio
n
. It 

sh
all m

ak
e th

e o
p
in

io
n
 p

u
b
lic to

g
eth

er w
ith

 th
e in

d
iv

id
u
al d

ecisio
n
, 

h
av

in
g
 reg

ard
 to

 th
e leg

itim
ate in

terest in
 th

e p
ro

tectio
n
 o

f p
ro

fessio
n
al 

secrec
y
. 

 

 
 

A
rticle 3

8
 

R
ev

iew
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 1
. 

B
y
 D

D
/M

M
/Y

Y
Y

Y
, an

d
 su

b
seq

u
en

tly
 ev

ery
 th

ree y
ears, th

e 

C
o
m

m
issio

n
 sh

all ev
alu

ate th
is R

eg
u
latio

n
 an

d
 rep

o
rt to

 th
e E

u
ro

p
ean

 

P
arliam

en
t, th

e C
o
u
n
cil an

d
 th

e E
u
ro

p
ean
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